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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY, A Body Corporate, 

Plaintiff, 
District Court 
Docket No. 33-65 


v. 


SIXTEEN PARCELS OF LAND IN SQUARES 
620 AND 623 IN THE DISTRICT OF COLUM- 
BIA, PHILIP AND MARY MANKOWITZ, ET 
AL., AND UNKNOWN OWNERS. 

Defendants. 


COMPLAINT 


1. This is an action of a civil nature brought by the Attorney Gen- 
eral of the United States at the request of and in the name of the Dis- 
trict of Columbia Redevelopment Land Agency, for the taking of the 
property under the power of eminent domain and for the ascertainment 
and award of just compensation to the owners and parties in interest. 

2. The authority for the taking is the Act of March 1, 192, as 
amended, c. 416, 45 Stat. 1415 et seq. (D.C. Code Title 16, Secs. 619 
to 644), and the Act of December 23, 1963, 77 Stat. 577-581, P.L. 88- 
241, Title 16, Secs. 1351 to 1368, inc., D.C. Code, 1961, Supp. III; the 
District of Columbia Redevelopment Act of 1945, approved August 2, 
1946, as amended, 60 Stat. 790 (5 D.C. Code, 1961 Ed., Secs. 701 et 
seq.), and all other acts amendatory of or supplementary to the said 
Acts. : 

3. The public use for which the property is to be taken is the 
clearance and prevention of slum and blighted areas by the acquisi- 
tion and assembly of reai property and the leasing or sale thereof for 
the undertaking of an urban renewal project pursuant to a project area 
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urban renewal plan, all as provided in the District of Columbia Rede- 
veiopment Act of 1945, as amended. 

4. The interest in the property to be acquired is an estate in tee 
simple absolute. 

5. The property in and to which the aforegoing interest and estate 
is to be taken is described in Exhibit "A" hereto attached. A plat show- 
ing the land is annexed hereto as Exhibit "B" and made a part hereof. 

6. The persons, firms or corporations having or claiming an in- 
terest in the property whose names are ascertainable by a reasonable 
diligent search of the land records and whose names have otherwise 
been learned are set forth in Exhibit "C" hereto attached. 

7. The Board of Commissioners of the District of Columbia may 
have or claim an interest in the subject property by reason of taxes 
and assessments, due and exigibie. 

8. Ali persons, firms and corporations named as defendants herein 
are joined as defendants generally to the end that all right, title, inter- 
est and estate of ail said defendants in and to any and all of the proper- 
ty herein involved shalt be divested out of them and vested in plaintiff. 

9. In addition to the persons named, there are or may be others 
who have or may claim some interest in the property to be taken, whose 
names are unknown to plaintiff, and such persons are made parties to 
the action under the designation "Unknown Owners." 

WHEREFORE, the plaintiff demands judgment tnat the property be 
condemned and that just compensation for the taking be ascertained 


and awarded and for such other relief as may be lawful and proper. 


District of Coiumbia Redevelopment 
Land Agency 


D. H. Blackwelder, Attorney John C. Conliff, Jr., 


Department of Justice United States Attorney 
* * * 


Anthony C. Liotta, Attorney 
Depariment of Justice 


Trial by jury of the issue of just compensation is demanded by 
Plaintiff. 


x Ok O* 
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EXHIBIT "A" 


The lands to te acquired herein, including all 


buildings and improvements thereon, all appurtenances thereto, 


and all the interests therein, are described as follows: 


Parcel’ NW1-468 


Parcel NW1-471 


Parcel NWi-473 


Square 620 


The South 16 feet 1 inch front by the fuli depth 
thereof of Lot numbered Sixty-six (66) in 
Bernard Geter, Trustee's subdivision of icts in 
Square numbered Six Hundred and Twenty (:20), as 
per plat recorded in the Office of the 3:rveyor 
for the District of Columbia in Liber C.7.B. at 
folio 19, (Now known for assessment and tax- 
ation purposes as Lot 820). 


Part of Lot numbered Sixty-four (54) in 

B, Geier's subdivision of lots in Square numbered 
Six Hundred and Twenty (620), es per pla: re- 
corded in the Office of the Surveyor for the 
District of Columbia in Liber C.H.B. at folio 19; 
beginning for the same at the Soutteast corner 
of said lo=, and running thence “orch aloag the 
line of North Capitol Street, 15.5* feet; thence 
West 90 feet to an alley, 10 feet wide; thence 
South along the line of said alley, 15.66 feet; 
thence East 90 feet to the beginning. (Now 
known for assessment and taxation purp-ses as 
Lot 817). 


The North 17.70 feet front on North Capitol 
Street by the full depth thereof of Lot numbered 
Sixty-three (63) in Bernard Geier, Trustee's 
subdivision of lots in Square nwsbered Six 
Hundred and Twenty (620), as per plat recorded 
in the Office of the Surveyor for the District 
of Columbia in Liber C.H.B. at folio 19, (Now 
known fer assessment and taxation purposes as 
Lot 816). 


Parcel NY1-503-B Lots 224, 227 and 228, 


Parcel NW1-517 


e (145) to 
usive in th: 


Parcel NW1-518 


Parcel NW1-520 


Parcel NWi-522 


Parcel NW1-525 
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subdivision of lots made by Marvin C. Stone, 
as per plat recorded in Liber 17 at folio 109 
in the Office of the Surveyor for the District 
of Colurbia. (Now known for assessment and 
taxation purposes as Lot 861). 


Lots numbered One Hundred Forty (140) to One 
Hundred Forty-three (143) inclusive in the 
subdivision of lots made by Smith Pettit and 
James Dripps in Squere Six Hundred Twenty (620), 
as per plat recorded in Liber 17 at folio 108 

in the Office of the Surveyor for the District 
of Columbia; also lot numbered One Hundred 
Fifty-four (154) in the combination of lots made 
by Mervin C. Stone, as per plat recorded in 
Liber 18 at folio 6 in the Office of the Sur- 
veyor for the District of Columbia, (Now known 
for assessment end taxation purposes as Lot 862). 


Lots numbered One Hundred Thirty-two (132) to 
One Hundred Thirty-seven (137) inclusive in the 
subdivision of lots made by Smith Pettit and 
James Dripps in Square numbered Six Bundred aud 
Twenty (620), as per plat recorded in Liber 17 
at folio 108 in the Office of the Surveyor for 
the District of Colucrbia; also lots numbered 
One Hundred Forty-four (144) to One Hurdred 
Forty-eight (148) inclusive in the subdivision 
of lots made by Marvin C. Stone, as per plat re- 
corded in Liber 17 at folio 109 in the Office of 
the Surveyor for the District of Columbia. (Now 
known for assessment and taxation purposes a5 
Lot 860). 


The West 20 feet front by a depth of 125 feet 

of lot nurbered Twelve (12) in Johnstone's 
subdivision of part of Square numbered Six 
Hundred Twenty (620), as per plat recorded in 
the Office of the Surveyor for the District 

of Columbia in Liber B at folio 8. (Now known 
for assessmeat and taxation purposes as Lot 807). 


Part of Lot numbered Thirteen (13) in 

W. P, Johnstone's subdivision of lots in Square 
numbered Six Hundred Twenty (620) as per pleat 
recorded in the Office of the Surveyor for the 
District of Columbia in Liber B at folio 8 de- 
scribed as follows: beginning for the same on 
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Parcel 81-525 Pierce Street 23 feet East rom the Northwest 
(cont'd) corner of said Lot 13 end running thence East 

on Pierce Street, 20 feet; thence South 136 
feet 7% inches 5 the rear line!of said lot; 
thence West 20 feet; thence North 136 feet 
7% inches to the beginning; excepting the rear 
10 feet by full width thereof dedicated for 
alley purposes. (Now known for ‘assessment and 
taxation purposes as Lot 810). 


Parcel NW1-528 Lots 60, 61 and 62. 


Parcel NW1-531 Parts of Original Lots 17 and 18 in Squere 620; 
beginning for the same on the North line of 
Pierce Street and Southwest corner of said 
Lot 17, and running east on said street, 74 
feet 10 inches; thence North 73 feet; thence 
West 74 feet 10 inches; thence South 73 feet 
to the beginning, (Now known for assessment and 
taxation purposes as Lot 842) 


Parcel NW1-532 Lot 123 

Parcel NW1-533 Lots 124 end 125 
Parcel NW1-534 Lots 126 and 127 
Parcel NW1-537 Lots 130 and 131 


Square 623 
Parcel NW1-102 Lots F, G, H and Eye. 


[Exhibit B is reproduced in the Joint Appendix as Plaintiff ‘s Exhibit 1] 
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EXHIBIT "C'' 


The persons, firms and corporeticas having an interest 
in the property to be acquired herein, whose names are aS~- 
certainable by a reasonably diligent search of the lard 
records and whose names have otherwise teen learned, are as 


follows: 
PARCEL NWL-468 


Philip Mankowitz 8484 16th St. 
Silver Spring, Md. 


Mary K, Mankowitz 8484 16th St. 
. Silver Spring, Md. 


Philip Mankowitz, trading 1120 Nortk Cap. St. 
as Phil's Delicatessen Washington. D.C. 


Mac Shingler 46 Pierce St., N.W. 
Washington, D.C. 


Elijah Thorne 46 Pierce St., N.W. 
Washington, [.C. 


Patricia Smith 46 Pierce St., N.W. 
Washington, D.C. 


Christine Moore 46 Pierce St., b.W. 
Washington, D.C. 


Percy Gray 46 Pierce St., N.W. 
Washington, D.C. 


District of Columbia Commissioners of District 
of Columbia 
District Bldg. 
14th & E Sts., N.W. 
Washington, D.C. 


PARCEL NW1-471 


Diamond Housing Corporation, c/o David G. Kirsch, Agt. 
a D.C. Corporation 1126 North Cap. St., 
Washington, D.C. 


Trust Co., Trustee Washington, D.C. 


American Security and 734 15th St., N.W 


C 
Mutual Federal Savings & 730 11th St., N.W. 
Loan Assn., now known as Washington, D.C. 


Columbia Federal Savings 
& Loan Assn. 


David Kirsch Realty Co. 1126 North Cap. St., 
Washington, D.C. 


Roosevelt Brooks 7 1126 North Cap., St., 
Washington, D.C. 


Mattie Wayland 1126 North Cap. St., 
Washington, D.C. 


Sara Jackson 1126 North Cap, St., 
Washington, D.C. 


District of Columbia c/o Commissioners of District 
of Columbia | 
District Bldg. 
14th & E St., N.W. 
Washington, D.C. 


PARCEL NW1-473 


Diamond Housing Corp., c/o David G, Kirsch, Agt. 
a D.C, corporation 1126 North Cap. St., 
Washington, D.C. 


National Savings & Trust 15th & New York Ave., N.W. 
Company, Trustee Washington, D.C. 


Johol & Company, now known 15th & Penn. Ave., N.W. 
as American Security and Washington, D.C. 
Trust Company 


Oscar Fever, Trustee 7426 8th St., N.W. 
Washington, D.C. 


Barry Klaevan, Trustee 1511 K St., N.W. 
‘ Washington, D.C. 


Pinkas Feuer 1317 Whittier Pl., N.W. 
: Washington, D.C. 


Jenta Feuer 1317 Whittier Pl., N.W. 
Washington, D.C. 


Willie Nance 4 Pierce St., Ra. 1 
(2nd Fl. of 1130 No. Cap. 
Washington, D.C. 


Mabel Jackson 4 Pierce St., Rm. 2 
(2nd Fl. of 1130 No. Cap. 
Washington, D.C. 


Gladys Ragsdale 4 Pierce St., Rm. 3 
(2nd Fl. of 1130 No. Cap. 
Washington, D.C. 


Eoma Perry > 4 Pierce St., Rm. 4 
(2nd Fl. of 1130 No. Cap. 
Washington, D.C. 


Mazie Thomas 4& Pierce St., Rm. 5 
(2nd Fl. of 1130 No. Cap. 
Washington, D.C. 


District of Columbia c/o Commissioners of District 
of Columbia 
District Bldg. 
14th & E Sts., N.W. 
Washington, D.C. 


PARCEL NW1-503-B 


Byman D. Shapiro,Trustee 4000 Mass. Ave., N.W, 
for: Ernest, Frances Washington, D.C. 
Helene, Irvin and Jessie 
Shapiro; and individually 
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Samiel M. Shapiro, individu- 


ally and as Trustee for 


Ernest and Frances Helene 


Shapiro 


Harry Shapiro, Trustee for 
Ernest and Frances Helene 


Shapiro 


Ruth B. Shapiro, Trustee for 
Ernest and Frances Helene 


Shapiro 


Ray M. Firestone, individu 
ally and as Trustee for: 
Ernest, Frances Helene, 
Irvin and Jessie Shapiro 

Ernest Shapiro 


Frances Helene Shapiro 


Irvin Shapiro 


Jessie Shapiro 


National Savings & Trust 
Company 
A. Garland Symer 


District of Columbia 


Jeanette Brashears 


c/o 


2618 Northampton St., N.W. 
Washington, D.C. 


4000 Mass. Ave., 
Washington, D.C. 


4000 Mass. Ave.,. 


4000 Mass. Ave., 
Washington, D.C. 


4000 Mass. Ave., 
Washington, D.C. 


15th & New York Ave., N.W. 
Washington, D.C, 


Commissioners of District 
of Columbia 

District Bldg. 

14th & E Sts., N.W. 

Washington, D.C. 


68 Pierce St., N.W. 
Washington, D.C. 


PARCEL NW1-517 


Donald Ss. Nash 


Sylvia K. Nash 
Arthur A. Birney, Trustee 
Donald E. DeVeau, Trustee 


Landra Beach Platt, Trustee 
under the Will of Jennie 
E. Stone, dec'd 


A&C Adjusters Inc., 
a D.C. Corporation 


District of Colurbia 


PARCEL NW1-518 


Donald S. Nash 


Sylvia K. Nash 


Arthur A. Birney, Trustee 


Donald E. DeVeau, Trustee 


1816 Bryant St., N.E. 
Washington, D.C. 


1816 Bryant Street, N.E. 
Washington, D.C. 


1405 G St., N.W., Rm. 309 
Washington, D.C. 


4100 Jones Bridge Rd., North 


Chevy Chase, Md. 


4102 Jones Bridge Rd., 
North Chevy Chase, Md. 


c/o Paul R. Tibbs, Sr., Agent 


1150 12th Street, N.W. 
Washington, D.C. 


c/o Commissioners of District 


of Columbia 
District Building 
14 & E Streets, N.W. 
Washington, D.C. 


1816 Bryant St., N.E. 
Washington, D.C. 


1816 Bryant St.. N.E. 
Washington, D.C. 


1405 G St., N.W., Rn. 309 
Washington, D.C. 


4100 Jones Bridge Road 
North Chevy Chase, Md. 
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Landra Beach Platt, Trustee 4102 Jones Bridge Road 
under the Will of Jennie North Chevy Chase, Md. 
E. Stone, dec'd 


A & C Adjusters Inc., c/o Paul R. Tibbs, Sr., Agent 
a D.C. Corporation 1150 12th Street, N.W. 
Washington, D.C. 


District of Columbia c/o Commissioners of District 
of Columbia 
District Building 
14th & E Streets, N.W. 
Washington, D.C. 


PARCEL NW1-520 


Donald S. Nash 1816 Bryant St., N.E. 
Washington, D.C. 


Sylvia K, Nash 1816 Bryant St., N.E. 
Washington, D.C. 


Arthur A. Birney, Trustee 1405 G St., N.W., Rm. 309 
Washington, D.C. 


Donald E. DeVeau, Trustee 4100 Jones Bridge Road 
North Chevy Chase, Md. 


Landra Beach Platt, Trustee 4102 Jones Bridge Road 
under the Will of Jennie North Chevy Chase, Md. 
E. Stone, dec'd 


A & C Adjusters Inc., c/o Paul R, Tibbs, Sr., Agent 
a D.C. Corporation 1150 12th Street, N.W. 
Washington, D.C. 


District of Columbia c/o Commissioners of District 
of Columbia 
District Building 
14th & E Streets, N.W. 
Washington, D.C. 


PARCEL NW1-522 


Charles M. Nash 
Doris H. Nash 


District of Columbia 


PARCEL NW1-525 


Charles M. Nash 

Doris H. Nash 

Lloyd E. Turner, Trustee 

Harry J. Kane, Jr., 
Trustee 


Robert E. Lammond 


District of Columbia 


PARCEL NW1-528 


Joseph 'S, Statsky 


Fannie Statsky 


Samuel B. Block, 
Trustee 


3215 Volta Place, N.W. 
Washington, D.C. 


3215 Volta Place, N.W. 
Washington, D.C. 


Commissioners of District 
of Columbia 

District Building 

14th & E Streets, N.W. 

Washington, D.C. 


3215 Volta Place, N.W. 
Washington, D.C. 


3215 Volta Place, N.W. 
Washington, D.C. 


623 F Street, N.W. 
Washington, D.C. 


5012 Lowell St., N.W. 
Washington, D.C. 


2500 Q Street, N.W. 
Washington, D.C. 


Commissioners of District 
of Columbia 

District Building 

14th & E Streets, N.W. 

Washington, D.C. 


602 Rittenhouse St., N.W. 
Weshington, D.C. 


602 Rittenhouse St., N.W. 
Washington, D.C. 


7801 16th Street, N.W. 
Washington, D.C. 


J. Joseph Barse, 
Trustee 
Murray Kaye 


Nettie Kaye 


District of Columbia 


Viener Salvage Co. 


PARCEL NW1-531 


Wells B. Kern 
Mary Louise W, Kern 
Samuel Scriverner, Jr., 


Trustee 

Junior F. Crowell, 
Trustee 

Perpetual Building Assn. 


Earl Harrison 


James Younger 


Thonas Taylor 


Lonnie Rogers 


5506 Jordan Road 
Bethesda, Maryland 


9717 Forest Grove Drive 
Silver Spring, Maryland 


9717 Forest Grove Drive 
Silver Spring, Maryland 


Commissioners of District 


of Columbia 
District Building 
14th & E Streets, N.W. 
Washington, D.C. 


10-16 Pierce St., N.W. 
Washington, D.C. 


Route 1, Box 212 
Great Falls, Virginia 


Route 1, Box 212 
Great Falls, Virginia 


1518 K Street, N.W. 
Washington, D.C. 


1111 E Street, N.W. 
Washington, D.C. 


1111 E Street, N.W. 
Washington, D.C. 


43 Pierce St., N.W. 
Washington, D.C. 


45 Pierce St., N.W. 
Washington, D.C. 


47 Pierce St.., N.W, 
Washington, D.C. 


47 Pierce St., N.W, 
Washington, D.C. 


a Ball 
Nelson Green 
Philip Pointer 
Annie McCall 
Almedia Thorn 


District of Columbia 


PARCEL NW1-532 


Sylvan L. Mazo 


Howard Bernstein, 
Trustee 


Thomas W. Hunt, 
Trustee 
William Gildenhorn 


Lester Thomas 


District of Columbia 


47 Pierce St., N.W. 
Washington, D.C. 


49 Pierce St., N.W. 
Washington, D.C. 


49 Pierce St., N.W. 
Washington, D.C. 


51 Pierce St., N.W. 
Washington, D.C. 


51 Pierce St., N.W. 
Washington, D.C. 


Commissioners of District 
of Columbia 

District Building 

14th & E Streets, N.W. 

Washington, D.C. 


3636 16th Street, N.W. 
Washington, D.C. 


6430 Bradley Blvd. 
Bethesda, Maryland 


8500 16th Street, N.W. 
Washington, D.C. 


53 Pierce St., N.W. 
Washington, D.C. 


Commissioners of District 
of Columbia 

District Building 

14th & E Streets, N.W. 

Washington, D.C. 


PARCEL NW1-533 


Hyman D. Shapiro, Trustee 
for: Ernest, Frances 
Helene, Irvin and Jessie 
Shapiro; and individually 


Samuel M. Shapiro, individu- 
ally and as Trustee for 
Ernest end Frances Helene 
Shapiro 

Ray M. Firestone, individu- 
ally and as Trustee for: 
Ernest, Frances Helene, 
Irvin and Jessie Shapiro 

Harry Shapiro, Trustee for 
Ernest and Frances Helene 

Shapiro 

Ruth B, Shapiro, Trustee for 
Ernest and Frances Helene 
Shapiro 


Ernest Shapiro 

Frances Helene Shapiro 

Irvin Shapiro 

Jessie Shapiro 

National Savings & Trust 
Company 

A. Garland Symer 


Jack King 


Rureilus Stoval 


4000 Mass. vee N.W. 
Washington, D.C. 


2618 Northampton St. , 
Washington, D.C. 


4000 Mass. Ave., N.W. 
Washington, D.C. 


4000 Mass. Ave., N.W. 
Washington, D.C. 


4000 Mass. Ave., N.W. 
Washington, D.C. 


4000 Mass. Ave., N.W. 
Washington, D.C. 


15th & New York Ave., N.W. 


Washington, D.C. 


55 Pierce St., N.W. 
Washington, D.C. 


55 Pierce St., N.W. 
Washington, D.C. 


Earl Foreman 


Rutherford Robinson 


District of Columbia 


PARCEL NY. -534 


Harry A. Shapiro 


Rose Franks 


Ethel Metelits 


Alexande: Backer Co. 


District cf Columbia 


Norman Cib3on 


Georgia Kennedy 


Moses Davis 
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57 Pierce St., N.W. 
Washington, D.C. 


57 Pierce St., N.W. 
Washington, D.C. 


Commissioners of District 
of Columbia 

District Building 

14th & E Streets, N.W. 

Washington, D.C. 


4000 Mass. Ave., N.W. 
Washington, D.C. 


Commissioners of District 
of Columbia : 

District Building 

14th & E Streets, N.W. 

Washington, D.C. 


59 Pierce St., N.W. 
Washington, D.C. 


61 Pierce St., N.W. 
Washington, D.C. 


61 Pierce St., N.W. 
Washington, D.C. 


PARCEL NW1-537 
Joseph J. McCarthy, Jr. 


1600 39th Street, N.W. 
Washington, D.C. 


Margaret Hogan McCarthy 
(widow of Jos. J. Sr.) 


€7 Pierce St., NW. 
VYacuirgton, b.C. 


Annie Douglas 


Joseph J. McC-:rthy, Sr., 
Unknown Heicvs, alienees 
and devisers of, 


c/o Commissioners of District 
' of Columbia 
District Building 
14th & E Streets, N.W. 
Washington, D.C. 


District of Columbia 


PARCEL NW1-102 


c/o Franklin C. Salisbury, 
a D.C. Corporation ‘Agent 
2922 45th Street, N.W. 
or 1815 H Street, N.W, 
Washington, D.C. 


REALTY GROWTH INC., 


Louis C, Dismer, 
Trustee 


Julius A, Maedel, 
Trustee 


Ofc.: 805 H Street, N.W. 
Res,: 2102 Forest Glen Road 
Silver Spring, Maryland 


Ofc.: 1421 F Street, N.W. 
Res.: 5805 Springfield Drive 
Silver Spring, Marylend 


John H. Stadtler, 
Trustee | 


Howard Bernsteir, 
Trustee 


Liberty Bldg. Assn., now 
known as Liberty Savings 
and Loan Assn. 


Jerome Malin, Trustee 
R.A, Humphries, Jr., 
also known as, 


Robert A, 
Humphries, Jr. 


District of Columbia 


Cox & Company, a 
Md. Corporation 


Beulah Whitehead 


4000 Mass. Ave., N.W. 
Washington, D.C. 


1424 K Street, N.W. 
6430 Bradley Blvd. 
Bethesda, Maryland 


1407 G Street, N.W. 
Washington, D.C. 


1424 K Street, N.W. 
5529 Warwick Place 
Chevy Chase, Maryland 


100 Mass. Ave., N.W. 
8403 Cedar Street 
Silver Spring, Maryland 


Commissioners of District 
of Columbia 

District Building 

14th & E Streets, N.W, 

Washington, D.C. 


C. Rhodes Cox, Agent 
800 North Capitol St. 
Washington, D.C. 


3 Defrees St., N.W. 
Washington, D.C. 


[Filed October 29, 1965] 


DECLARATION OF TAKING 

The District of Columbia Redevelopment Land Agency, a body cor- 
porate established by Act of Congress approved August. 2, 1946 (60 Stat. 
790; 5 D.C. Code Sec. 701 et seq.) as amended, hereby declares that: 

1. (a) The land described in Schedule A attached hereto is hereby 
taken for the use of and in the name of the District of Columbia Rede- 
velopment Land Agency under the authority of the Act of March 1, 1929, 
as amended, c. 416, 45 Stat. 1415 et seq., and the Act of December 23, 
1963, 77 Stat. 577, P.L. 88-241, 16 D.C. Code 1351-1368 (Supp. II), and 
the District of Columbia Redevelopment Act of 1945, as amended, supra. 

(b) The public use for which such land is taken is the clearance 
and prevention of slum and blighted areas by the acquisition and assem- 
bly of real property and the leasing or sale thereof for the undertaking 
of an urban renewal project pursuant to a project area urban renewal 
plan, all as provided in the said District of Columbia Redevelopment 
Act of 1945, as amended, supra. 

2. A description of said land sufficient for the identification there- 
of is set forth in Schedule A, annexed hereto and made a part hereof. 

3. The estate hereby taken for said public use as aforesaid is an 
estate in fee simple absolute in and to said land. 

4, A Plat showing the said land is annexed as Schedule B and made 
a part hereot. 

5. The sum of money estimated to be just ere for said 
land, including all buildings and improvements thereon, all the appur- 
tenances thereto and ail the interests therein, is set forth in Schedule 
A, annexed hereto and made a part hereof, which sum is deposited here- 
with into the Registry of this Court to the use of the persons entitled 
thereto. 

IN WITNESS WHEREOF, The District of Columbia Redevelopment 
Land Agency, by Thomas Appleby, its Executive Director acting under 
authority of and at the direction of the Board of Directors of said 
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Agency, has caused this Declaration to be signed in its name, this 12th 
day of October, 1965, in the City of Washington, District of Columbia. 
ATTEST: District of Columbia Redevelopment 
(SEAL) . Land Agency 

/s/ (Megible) 

Executive Director 

/s/ (legible) 
Assistant Secretary | 


SCHEDULE A 


ANNEXED TO AND FORMING PART OF THE FOREGOING 
DECLARATION OF TAKING 


All privately owned tracts and parcels of land situated in 
Squares 620 and 623 in the City of Washington, District of 
Columbia, described as follows, and shown on plats based 
upon Land Records of the Surveyor's Office of the District 

of Columbia, included in Schedule B attached, setting forth 
after each parcel the sum of money estimated to be just com- 
pensation therefor, including all buildings and improvements 
thereon, if any, all appurtenances thereto, and all interests 
therein: 


SQUARE 620 


Parcel 
NW1-463 


Parcel 
Nv1-471 


Parcel 
NJ1-503-8 


Fareol 
NW1-517 


The South 16 fest = inch front by ti2 £ul1 Gepth 
thereo? of Lot rux> ed Sixty-sizx (53) in 
Bernard Ceier, Trus tec" S suddivision of lots in 
Square numbered Six Hundred and Tweaty {s 20), as 
per plat recorded in the Cifice of the Surveyor 
for the District of Colunbia in Liber C.H.B. at 
folio 19. (How incon for assessment and tax- 
ation purposes as Lot 820). (See Schedule B). 


Estimated value, Fourteen Thousand, Five Hundred 


Dollars Peco e er eeceeerevecsccccccereccesecesccce 


Part of Lot numbered Sixty-four (64) in 

B. Geier's subdivision of lots in Square numbered 
Six Hundred and Twenty (620), as per plat re- 
corded in the Office of the Surveyor for the 
District of Columbia in Liber C.H.B3. at folio 19; 
beginning for the same at the Southeast corzer 
of said lot, and running thence North alongs the 
line of North Capitol Street, 15.66 feet; thence 
West 90 feet to an alley, 10 feet wide; thence 
South along the lina of said alley, 15,66 feet; 
thence East 90 fect to the beginning. (Now 
known for assessrent and taxation RES as 
Lot 817). (See Schedule 3). 


Estinated value, Fifteen Thousand Dollars eoccce 


The North 17.70 feet front on North Capitol 
Street by the Zull dopth thereol of Lot nurbsred 
Sizty-tirsce (53) in Eernard Goier, Trustec's 
subcivision cl lots in Ccuare nunvered 38ix 
Hundred aad Tventy (625), as per plat recorded 
in the Office of the Survoyor for tre District 
of Colunbigq in Liber C.u.3. at folio 19.) (CXow 
known for ass2ssient and taxation purpeses as 
Lot 15). (cee Schedule B). 


Estirated value, Nineteen Thousand Dollars ecccce 


Lots 224, 227 and 223. 
Estizated valu2, Twenty-tvo Thousand Dollars .... 
Lots nurbered One Hundred Forty-nine (149) to 


One Uundred Pifty-thrse (152) inclusive in the 
subdivision of lots rad2 by Marvin C. Stone, 


$ 14,500 


3 15,000 


$ 19,000 


$ 22,000 
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as per plat recorcod in Liber 17 at folio 169 

in tho Offico of the Surveyor zor the District 
of Columbia. (‘er known for assecsment and 
taxation purposes as Lot 851). Cee Schedule B). 


Estizated value, Sixteen Tnousand, Ones Eurdred 
Dollars SOHSHHRHSHSSHSSHSHSHOSHSSSHARSCHOHHEHHEAEHSHHOHHOSSHHSOEE $ 16,130 


Parcel 

NY1-518 Lots numbcred Ore EBundred forty (140) to One 
Hundred Forty-three (143) inclusive in the 
subdivision of lots race by Smith Fettit and 
Jares Drines in Square Six Hundred Twenty (520), 
as per plat record2ec in Liber 17 at folio 103 
in the Office of the Surveyor for the District 
of Colurbia; also lot nuxbered Ons Hundred 
Fifty-four (154) in the corbinatioa of lots rade 
by Larvin C. Sterne, as por plat recorded in 
Liber 18 at folio 6 in the Office of tne Sur- 
veyor for the District of Columbia. (Now known 
for assesszent and taxation purposes as Lot 862). 
(See Schedule B). 


Estinated value, Twelve Thousand Dollars eeooesee 


Lots numbered One Hundred Thirty-two (132) to 
One Hundred Thirty-seven (137) inclusive in the 
gubdivisioan of lots mado by Smith Pettit and 
James Dripos in Square rumbered Six Hundred and 
Twenty (620), as per plat recorded in Liber 17 
at folio 108 in the Office of the Surveyor for 
the District of Columbia; also lots numbered 
One Hundred Forty-four (144) to One Eundred 
Forty-eight (143) inclusive in the subdivision 
of lots made by iarvin C. Stone, as per plat re- 
corded in Liber 17 at folio 109 in the Office of 
the Surveyor for the District of Columbia. (iow 
known for assessment and taxation purposes as 
Lot 860). (See Schedule B). 


Estinated value, Thirty-one Thousand, Nine — 
Bundred Dollars SOSHSHSROSCHSHSHESHHROSSSSESHSESHSSSHSSHSEZEHEE $ 31,900 


Percsl 

NWL-S52 Tue West 29 feat front by a depth of 125 foot 
of Lot nucbered Tvelve (12) in Jchaston2'’s 
subdivisioa of rart of Square ncunbored Six 
Keadred Tuenty (C29), as per plat recordsd in 
the Citic: of the Survoyor for the District 
of Colv:.bia in Liber B at folio S. (ica known 
for assessment and texatioa purposes as Lot £37). 
(See Schedule B). 


Parcel 
NW1-525 


Parcel 
NW1-523 


Parcel 
NW1-531 


Parcel 
NW1-532 


Parcel 
NY1-533 
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Estirated value, Tzo Thousand, Five kurncred 


Dollzers Tere ereerrrrrrrry ry rr rrrrrr se cr er ye ee 


Part cf Lot nut-bered Thirteraa (13) in: 

W. P. Johuston's sub:livicica of lots in Square 
nunpered Six Huncred Bienty (659) as per plat 
recoré:d in the Cifice of the Surveyor for the 
District of Colscbisn in Liber B at folio 8 ¢ds- 
scrived 2s follows: bezincins for the same on 
Piercs Street 23 gest Last from the Northvest 
corner of said Lot 15 and runnircz tienes Fast 
on Plercs Strect, 29 forts thonce South 1355 
fest 73 inches to the rear line of said lot; 
thence West 20 09%; thence Norta 1535 fest 

7 inches to tho boyinniny; exceptiny the rear 
10 feet cy full with thorcot Codicated for 
alley purposes. (New known for assessment and 
tauatioa purposes as Lot S19). Cee Senodule B). 


Estimated valu2, Six Tuousand DollarsSeccccceseee 


Lots €0, 61 and 62. 


Estimated value, Thirty Thousand Dollars cecesee 


Parts of Original Lots 17 and 18 in Square 620; 
beginning for tre same on the North linc of 
Pierce Street and tha Southvest corner cf said 
Lot 17, and running East on said Stxeet, 4 
feet 10 icches; thence North 73 fc22; thence 
West 74 feet 10 inches; thence South 735 feet to 
the beginairg. (Now nown for assessnent and 
taxation purposes as Lot &42). (See 

Schedule B). 


Estixated value, Forty Thousand Dollars seeceess 


Lot 123. 
Estimated valuc, Seven Thousand Dollars ...ceeee 


Lots 124 and 125. 


Estirated valuc, Fourteen Tiousand Pollars cece 


$ 2,500 


$ 6,000 


$ 30,600 


$ 40,900 


$ 14,099 


Parcel 
NIL-554 Lots 125 and 127. 


Estirated value, Fourteen Thousand Dollars eee. 


Parcel 
Ni1-537 Lots 130 and 151. 


Estirated valuc, Feurteen Thousand, Seven 
Eundred and Pitty DOLLArS cescesccavcscccccccccs 


SQUARS C23 
oe 


Parcel 
N41-102 Lots F, G, E and iye. 


Estirated valuz, Fiity Thousand Dollars cecccese 
The total sum of roney estixated by me to be just conpen- 
sation for the aforosaid land ia this proceeding aad 


hereby talon is Turco Hundred and Lignt Tneusand, Seven 
Hundred acd riity Dollars eeeeeeeeseeevoeeoe ees eeeeee ee eevee 


[Filed May 12, 1966] 


ORDER SETTING CAUSE FOR TRIAL AND 
TO IMPANEL JURY 


Upon consideration of the oral motion of plaintiff 
by its undersigned counsel, for an order setting June 6, 
1966, as the dete for trial of the issue of just compensation 
as to the remaining parcels in this cause; and it being zepre- 
sented to the Court that all parties having an interest ia the 


property have been served with notice of condemnation either 


personally or by publication; and that said parties have either 


answereé or otherwise appeared herein, or have had ample oppor- 
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tunity to do sc, it is by the Court e/a, of May 


1966, 
ORDERED that trial of the issue of just compensation 


for Parcels NW1-471, NW1-473, NW1-503B, NWL-517. NW1-518, Nwi-520. 
NW1-522, NW1-525, NW1-528, Nw1-532, Nw1-533, NW1-534 and NW1-10< 
herein is set for June 6 . 1966, and it is 


FURTHER ORDERED that the Jury Comminsiion draw <trom 
the special box provided for by law, the names of thirty (30) 
persons anc certify said names to the clerk of the court as 2 
panel of prospective jurors herein, and it is. 

FURTHER ORDERED that the persons whose names are so 


@rawn be summoned by the United States Marshal for. the District 


of Columbia to appear in this Court on Sune 6 , 1966, 
at 10:00 o'clock a.m., at which time a jury to serve in this 
cause will be selected and impaneled, after mach the jury shail 
view the property and the trial of this cause shall proceed, 
and it is 

FURTHER ORDERED that the plaintiff shall cause a copy 
of this order to be mailed forthwith to the parties who have 


answered or appeared in this cause or to their respective counsel. 


/s/ OLIVER GASCH 


Consented to: J u DGE 


/s/ D. H. BLACKWELDER 
eee 


D. H. BLACKWELDER . 
Attorney, Department of Justice 


[Filed May 12, 1966] 


I hereby certify that a copy of the aforegoing 


<tached Oréer Setting Cause for Trial and to Impanel Jury 


‘ 


entered ima SE , 1966, has been mailed, 


this io-, day of 


: no 
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Washington, D.C. 


[Filed May 27, 1966] 
MOTION 


Comes now the defendant, Donald S. Nash, by his undersigned 
counsel, and moves the Court pursuant to Rule 42(b), of the Federal 


Rules of Civil Procedure for a separate trial of Parcels NW1-517, 
NW1-518, and NW1-520, all in Square 620, and a stay of trial date as 
to said parcels, and as grounds therefore defendant reece states 


as follows: 

1. Trial of the issue of just compensation as to said parcels has 
been set for June 6, 1966. 

2. On October 29, 1965, defendant filed in the United States Dis- 
trict Court for the District of Columbia, C.A. 2710- 65, a Complaint 
for equitable relief, alleging ownership of the alleys within said par- 
cels; a copy of the Complaint and Affidavit is attached hereto. 

3. That the issue of just compensation is not an issue in the in- 
stant cause; that if the equity court finds favorably for defendant in 
C.A. 2710-65, then the issue of just compensation for the said parcels 
would include the value of the alleys therein. 

WHEREFORE, the defendant respectfully aoeuaics 

1. That a separate trial be ordered for Parcels SMEs 517, NW1- 
518, and NW1-520, in Square 620. 

2. That the date for trial of the issue of just compensation for 
Parceis NW1-517, NW1-518, and NW1-520, Square 620 be stayed until 
hearing on the issues in C.A, 2710- 65 and final determination thereof. 

3. That C.4. 2710-65 be advanced for hearing, so as not to un- 
reasonably delay proceedings in the instant cause. 

HANNAN, CASTIELLO & BERLOW 


By William T. Hannan 
Attorney for Defendant 
Donald S. Nash 
* * * 
Points and Authorities 


Rule 42(b) Federal Rules of Civil Procedure. 
[Certificate of Service filed May 31, 1966] 
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Washington, D. C. 
Friday, June 3, 1966. 


The above-entitled cause came on for hearing before the HONOR- 
ABLE OLIVER GASCH, United States District Judge, at 4:02 p.m. 
APPEARANCES: 
Anthony Liotta, Esq., for the Plaintiff 
William T. Hannan, Esq., for the defendants Charles S. Nash 
and Doris H. Nash 


[2] PROCEEDINGS 


THE COURT: Gentlemen, since considering this matter yester- 
day briefly, I asked the Corporation Counsel to have a member of his 
staff present, together with a report of the official record on the closing 
of the alley. 

So, Mr. Redmon, the floor is your, sir. 

I have here the map, which I think should be made of record at 
this time, to identify the alley in question. Mr. Liotta gave that to me 
yesterday. 

MR. LIOTTA: If Your Honor, I will make an offer of this into the 
record. It is a map of the property involved in this case, located in 
Square 620, and the property is located facing Pierce Street, and it is 
now known as Tax Lots 861 and 862. And I offer this as a part of the 
record at this time. 

THE CLERK: Plaintiff's Exhibit No. 1 for identification, and re- 
ceived into evidence. 

(Plat of property marked Plaintiff's Exhibit No. 1 and received in 
evidence.) 

MR. HANNAN: If Your Honor please, may I inquire, is this a 
hearing on our motion? 

THE COURT: That is right. 

MR. HANNAN: Thank you, Your Honor. 

{3] MR. REDMON: If Your Honor please, pursuant to the Court's 


BEST COP" 


from the origin 
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request, I endeavored today to collect as many records: which may have 
some bearing upon the question which is now before the Court, concern- 
ing the alleged alley closing or the failure to close on the part of the 
District of Columbia of two alleys which are T-shaped in Square 620. 
Mr. Liotta has referred to the lots in question as being 860, 861 and 


862. Those are tax assessed lot numbers, Your Honor, and the original 
lots were Nos. 132 through 137, 144 through 148, 849 oer 852, 149 
through 153. 

These are the lots, Your Honor, which completely surround the T- 
shaped alley which is in question this afternoon. 

MR. LIOTTA: Excuse me, Mr. Redmon. 

Your Honor, I have a title certificate which so identifies those lots 
and I would now offer the title certificate into evidence, a copy from 
the District Realty Title Corporation, which would make the record 
complete concerning those lots. 

THE COURT: Show it to Mr. Hannan. 

MR. HANNAN: I have no objection. 

THE COURT: It will be received. 

THE CLERK: Plaintiff's Exhibit No. 2 marked for identification 
and received. 

[4] (Title certificate marked Plaintiff's Exhibit No. 2 and received 
in evidence.) 

MR. REDMON: I have also, Your Honor, the official file of the 
Surveyor of the District of Columbia concerning alley closing which 
has been designated as S.O. 57-6. And this, Your Honor, relates to the 
application to close the alleys in question in Square 620. 

The first entry in the file dates back to March 5, 1957. AndasI 
had indicated to Your Honor's secretary this afternoon, there is in the 
file what is known as a comment slip dated March 5, 1957, the policy of 
the Surveyor being to pass this slip along to the interested department, 
such as the Department of Highways, the Electrical Engineer, and the 
Department of Sanitary Engineering for their comments as to whether 
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or not they have any objection to the closing of the particular alley in 
question. 

Now, I might say, Your Honor, that in 1957, according to the Sur- 
veyor, oral requests could be made for the closing of an alley. So we 
wili not find any written application for an alley closing in this par- 
ticular instance dating back to 1957. However, I think all parties con- 
cede that it was either one or both of the Nash gentlemen who did apply 
for the alley closing on that particular time. 

MR. HANNAN: Would you like at this time to submit [5] the appli- 
cation as they had it done? It was in the form of a receipt. 

MR. REDMON: Mr. Hannan has given me a document, Your Honor, 
which apparently is a standard form dated March 1, 1957, and there is 
a pencil notation with the name of Donald S. Nash, with a request for 
closing of alleys in Square 620. 

And if you wish, Mr. Hannan, we will be glad to submit that in evi- 
dence. 

MR. HANNAN: Please. 

THE CLERK: Plaintiff's Exhibit No. 3 for identification. 

MR. LIOTTA: Is that "Plaintiff"? I don't think it makes any dif- 
ference. I have no objection. 

THE COURT: Just trying to get the facts at this time. 

MR. LIOTTA: Plaintiff's exhibit is all right. 

THE COURT: Received. 

(Application for closing of alley marked Plaintiff's Exhibit No. 3 
and received in evidence.) 

MR. REDMON: Of course, perhaps, Your Honor, would not want 
me to read verbatim all the various entries in the file but I will be glad 
to explain them and submit the complete file for the record. 

THE COURT: Suppose you summarize what happened. 

[6] We just want to ascertain the actual status of the alley at this 
time. 
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MR. REDMON: Very well, Your Honor. 

Subsequent to the request for the alley closing, Your Honor, the 
Department of Highway interposed no objection to the closing. But the 
Department of Sanitary Engineering did interpose an objection for the 
reason that there were some sewer and water connections within the 
confines of the lots which served a residence which was still in being 
at that time. Sanitary Engineer ina separate memorandum to the Sur- 
veyor, and in a letter to Mr. Nash dated December 2, 1958, suggested 
that if the buildings were razed and the lots combined into one lot and 
if the alley were closed, they would have no objection to the going for- 
ward with removing the various sewer and watermains and not object- 
ing to the alley closing. 

From the records here, we have a letter dated April 8, 1959, where 
Mr. Nash in writing agreed to combine the lots and to move forward. 

On April 20, 1960, the Sanitary Engineering Department rescinded 
their objection to the alley closing. 

On July 12, 1960, a notice of public hearing to be held on July 27, 
1960, was sent by registered letter, return receipt requested, to Don- 
ald S. and Silvia K. Nash. Within the notice was an item pertaining to 
the closing of the public [7] alleys in Square 620, Map No. 8450. 

On July 26, 1960 -- and perhaps I better have this mazahed as an 
exhibit. That is the notice of July 11. 

THE CLERK: Plaintiff's Exhibit No. 4 for identification. 

(Notice of public hearing marked Plaintiff's Exhibit No. 4 for iden- 
tification.) 

MR. REDMON: And I might say, Your Honor, this particular no- 
tice was also publicized for fourteen consecutive week days in a local 
newspaper. 


Now I have before me, Your Honor, the minutes of the 824th Meet - 
ing of the Coordinating Committee of the National Capital Planning 
Commission, which was dated July 26, 1960. And in it, Your Honor, 
was 2 motion to recommend disapproval of the closing of the alleys in 


Y AVAILABLE 


1al bound volume 
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Square 620 primarily because of the fact that it was in a proposed ur- 
ban development area. 

May we have that marked? 

THE CLERK: Plaintiff's Exhibit No. 5 for identification. 

(Minutes of Coordination Committee marked Plaintiff's Exhibit No. 
5 for identification.) 

MR. REDMON: Ihave for exhibit here, Your Honor, a transcript 
of the public hearing held by the District of [8] Columbia Commis- 
sioners, and I might say not by the Commissioners, but they had desig- 
nated a hearing officer, Lieutenant Colonel MacVeigh, of the public 
hearing dated July 27, 1960. And I find on pages 15, 16, and 17 a ref- 
erence to the proposed closing of the alleys in Square 620. An objec- 
tion was made to the Hearing Officer by Mr. Weybright of the National 
Capital Planning Commission on the same ground as mentioned in the 
minutes of their meeting the day before. 

May I have that marked, please. 

THE CLERK: Plaintiff's Exhibit No. 6 for identification. 

(Transcript of public hearing marked Plaintiff's Exhibit No. 6 for 
identification.) 

MR. REDMON: On August 31, 1960, Your Honor, a notice was sent 
to Robert S. and Donald S. Nash, the subject being the closing of streets 
and alleys relating to the public hearing of July 27, 1960, and in it was 
an order of the Commissioners relating to those alleys and streets 
which were to be closed pursuant thereto. The various streets and al- 
leys are listed but the one alley that was not listed in this particular 
order was the alley or alleys in Square 620. This was sent registered 
mail to Mr. Nash, return receipt was received. It was also publicized 
for fourteen consecutive days in a local newspaper. 

[9] THE CLERK: Plaintiff's Exhibit No. 7 for identification. 

(Copy of letter to Robert S. and Donald S. Nash dated Aug. 31, 1960 
marked Plaintiff's Exhibit No. 7 for identification.) 
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MR. HANNAN: Could I see that a second? 

THE COURT: Surely. 

MR. REDMON: The essence of these records, Your Honor, in the 
view of the Corporation Counsel, is that the alley or alleys in question 
were never closed by the District of Columbia; and effective notice, al- 
though somewhat indirect in nature, was sent to the plaintiffs, Mr. Nash 
and his brother, and that the alleys still remain or did remain in the 
title and ownership of the District of Columbia. 

THE COURT: Thank you, Mr. Redmon. 

MR. HANNAN: If Your Honor please, may we complete the docu- 
mentary portion of it, to keep things running? 

THE COURT: Surely. 

MR. HANNAN: And for the record, the Exhibit No. 4, I think it was 
which was the notice, is addressed to Donald -- just a:moment -- is 
addressed to Robert S. Nash, at 3303 Eighteenth Street, Northwest. 

And he is in no wise connected with this matter. It is Mr. Donald Nash, 
who lives [10] in a totally different part of the city. The Mr. Nash, who 
is Donald S. Nash here, never received any notice whatsoever of this. 

And at this time I wish to put in evidence a letter received March 
18, 1957, and hurriedly I will read the pertinent parts. 

"Dear Mr. Nash:" -- 

This is Mr. Donald S. Nash, 1816 Bryant Street, Northeast. 

"Reference is made to your letter of March 5, 1957, relative to 
abandonment of water services for certain property owned by you in 
Square 620. 

"Jt is understood that you desire to raze the existing improve- 
ments and in due course plan to close the alley paralleling Pierce 
Street and Logan Court. In order that you may secure a razing permit 
it is necessary that you arrange for the abandonment of the water taps 
supplying these buildings. 

"Enclosed are two deposit slips: one in the amount of $560; the 
other for $40.00. The first deposit will be refunded to you at such 
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time as you have brought about the closing of the alley and abandon- 
ment of the watermain therein. The second involves a relatively new 
tap to Pierce Street which might be used for your new improvements.” 

{11] So forth and so on. 

Signed by Roy L. Orndorff, Superintendent. 

THE CLERK: Defendant's Exhibit No. 1 for identification. 

(Letter to Donald S. Nash dated March 18, 1957 marked Defend- 
ant's Exhibit No. 1 for identification.) 

MR. HANNAN: Then there is a receipt from the Office of the En- 
gineer Commissioner, December 2, 1959, in a form and in which is 
typed: 

Bulkheading manholes, removing frames and covers and abandon- 
ing 12 inch sewer, Alley Square 620, North Capitol, First Streets, 
Pierce Street and L Street, contingent on closing of alley. $150 to Mr. 
Donald S. Nash, 1816 Bryant Street, Northeast. 

May I offer that, please. 

THE COURT: It will be received. 

THE CLERK: Defendant's Exhibit No. 2 marked for identification 
and received. 

(Receipt dated Dec. 2, 1959 marked Defendant's Exhibit No. 2 and 
received in evidence.) 

MR. HANNAN: And a similar receipt from the Office of the En- 
gineer Commissioner, reciting $550 payment and the return to be con- 
tingent on the closing of the alley. Addressed to the same Mr. Nash. 

[12] (Receipt dated Dec. 2, 1959 marked Defendant's Exhibit No. 
3 and received in evidence.) 

THE COURT: Have you shown those to counsel? 

MR. HANNAN: Then the voucher for refunds issued by the Dis- 
trict Government office addressed to Mr. Donald S. Nash, and it says: 

By deposit: (Job No: P-1236-A-1) $560. 

This is dated 4-26-60. And it recites: 
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Abandoning 14 existing taps now supplying lots so and so. Deposit 
to be held until owner has had opportunity to bring about closing of 
abutting alley and abandonment of watermain therein. When accom- 
plished deposit will be refunded. Should watermain be continued in 
service taps will be removed and cost charged to CORTE 

And under that, underlined: 

Mr. Nash has conformed with the above ACERT and in re- 
turn this office recommends refund. 

THE COURT: Have you shown those to counsel? 

MR. HANNAN: I offered to. 

THE CLERK: Are all of these received, Your Honor? 

THE COURT: They are received. 

(Voucher marked Defendant's Exhibit No. 4 and received in evi- 
dence.) 

[13] MR. LIOTTA: As I understand it, Your Honor, these are be- 
ing received for the purposes of this hearing. 

THE COURT: That is right. 

MR. HANNAN: Now I offer a letter signed by che only abutting 
property owner stating he has no objection. 

THE CLERK: Defendant's Exhibit No. 5 for identification. 

(Letter of no objection marked Defendant's No. a identifica- 
tion.) 

MR. HANNAN: I offer a copy of a letter of March 5, 1957 from 
Mr. Donald S. Nash to the District Government, office of the Surveyor, 
formally requesting the closing. 

MR. REDMON: My only objection, Your Honor, i it is not in the of- 
ficial file -- whether it was sent or not. 

MR. HANNAN: Mr. Nash is here. We could ask him. 

I offer the copy of the letter to the Commissioners, signed by 
Donald S. Nash, 1816 Bryant Street, Northeast. 

THE CLERK: Defendant's Exhibit No. 6 for identification. 
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THE COURT: Let me see it. 

I think, gentlemen, that should go in the record. 

MR. LIOTTA: Sir? 

THE COURT: I think that copy of a letter should go [14] in the 
record. 

MR. LIOTTA: I don't have any particular objection. 

THE CLERK: Defendant's Exhibit No. 6 received. 

(Copy of letter to Commissioners from Donald S. Nash marked 
Defendant's Exhibit No. 6 and received in evidence.) 

MR. HANNAN: If Your Honor please, I offer next -- I have showed 
it to counsel. May I mark it for identification? We may discuss it. 

THE CLERK: Defendant's Exhibit No. 7 for identification. 

(Application for license marked Defendant's Exhibit No. 7 for iden- 
tification.) 

MR. HANNAN: If Your Honor please, I have a "Public Space Per- 
mit,” is the heading of this. And it refers to the property that is on 
Pierce Street, the lots -- without designating the lot numbers. It is a 
public space permit dated 12-17-57, for a drive way. Address of work: 
54 Pierce Street, Northwest, to Donald S. Nash. Permit fee: $10.00. 
To perform the work described at the address shown. And it says: 

Construct driveway at 54 Pierce St., N.W., leading to second com- 
mercial parking area. 8-inch concrete paving to back of walk. Work 
to be done [15] under D. C. inspection. Circular curb to be purchased 
from D. C. Curb in place. 

This permit expired on 1/17/58. 

And this I offer in evidence. 

MR, LIOTTA: Ihave no ojbection, Your Honor. It is irrelevant 
and immaterial. That doesn't say anything about the alleys. I object 
to it. 

THE COURT: What is the materiality of that? 

MR. HANNAN: Entrance to the parking lot, which then comprised 
all the square including the alleys, which was all enclosed in a wall. 


BEST COPY 
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THE COURT: That is not evidence that the alley was closed, Mr. 
Hannan. 

MR. HANNAN: No, it isn't. 

THE COURT: That is the only issue before me. 

MR. HANNAN: It is evidence that the alley was closed because 
the alley was actually closed. 

THE COURT: I am talking about official closing. You can't take 
Government property without the Government's consent. 

MR. HANNAN: I know you can't, Your Honor. But I am just -- 

THE COURT: I will receive it, Mr. Hannan. 

THE CLERK: Defendant's Exhibit No. 7 received. 

[16] (Defendant's Exhibit No. 7 for identification received in evi- 
dence.) 

MR. HANNAN: I have here an application or a receipt for a license 
which was subsequently issued back in '57 and has been renewed and 
brought up to October 1965. It was still issued every year, for parking 
lot to Donald §. Nash, at 54 Pierce Street, Northwest. 

MR. LIOTTA: I have the same objection: incompetent, irrelevant 
and immaterial, in that it does not refer on that particular document 
to the alley property, which is the only question in this case. 

MR. HANNAN: May I offer these? 

THE CLERK: Defendant's Exhibits No. 8 and No. 9 for identifi- 
cation. 

(Applications for license marked Defendant's Exhibits Nos. 8 and 
9 for identification.) 

MR. HANNAN: I offer in evidence, Your Honor, a picture of the 
area under condemnation here, including the alley area, all enclosed 
within a wall, enclosing the whole of the square involved in the con- 


demnation, which is the parking lot that has been maintained there 
since 1957. 
THE COURT: Maybe Mr. Nash owes the District some money for 
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using its property, I don't know. It is not before [17] me at the present 
time. 

MR. HANNAN: But I offer this picture of the area involved, if 
Your Honor. 

MR. LIOTTA: I object on the grounds incompetent, irrelevant and 
immaterial. As far as the photographs are concerned, it just shows 
nothing in between. If they were using the alleys, they were not using 
it with authority and has nothing to do with relationship to who owned 
that particular property. 

MR. HANNAN: If Your Honor please, may I ask Mr. Nash to iden- 
tify for counsel and for the Court where the alley is in this picture? 

MR. LIOTTA: I will accept counsel's statement that it is some- 
where within those boundaries. 

THE COURT: I think that is sufficient. 

MR. HANNAN: Very well, Your Honor. The picture is plain. No 
marked alley there; but that the alley that is on the plat runs down the 
center of this, with the "T" at the top. 

THE CLERK: Defendant's Exhibit No. 10 for identification. 

Did you wish these two marked also? 

MR. HANNAN: If you please. 

THE CLERK: Defendant's Exhibits No. 11 and No. 12 [18] for 
identification. 

THE COURT: The Court will receive these pictures as evidence 
of the physical, not necessarily the legal situation with which we are 
confronted. 

THE CLERK: Defendant's Exhibits 10, 11 and 12 received. 

(Photographs marked Defendant's Exhibits Nos. 16, 11, and 12 re- 
ceived in evidence.) 

MR. LIOTTA: The letter is already in the file to Mr. Nash. We 
have no objection to it. 

MR. HANNAN: No use in duplicating. I didn't know it was in the 
file because we have the original. 
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If Your Honor please, I refer to letter of December 2, 1959, and it 
isn't long, and if I may read pertinent parts, Your Honor. 

THE COURT: All right. 

MR. HANNAN: "Mr. Donald S. Nash, 1816 Bryant Street, N.E., 
Washington, D. C. 

Subject: Proposed closing of Alley in Square 620. 

Dear Mr. Nash: 

"Reference is made to the proposal to close [19] public alleys abut- 
ting property owned by you in Square 620, fronting on Pierce Street and 
Logan Court, N.W., east of First Street. 

"According to our records you have placed the following deposits 
with the Treasurer of the District of Columbia: 

(1) For the removal of 14 taps to the 3" watermain in alley to 
be closed, $560.00 

(2) For removal of tap to watermain in Pierce Street and serving 
lots 135 and 136 in this square, $40.00. 

"Deposit (2) was accepted with the proviso that it would be re- 
funded if the service were connected to a new building by March 31, 
1958. If not restored to use by that date, the District would remove 
the tap and transfer the deposit to its use. 

"The matter of closing the alleys abutting your property is of 
concern to the District in two particulars. One involves the abandon- 
ment of a sewer and watermain located in the alleys to be closed; the 
other, the possible need for new lines to replace these: unless all of the 
property is consolidated into a single lot which would use existing fa- 
cilities in Pierce Street and Logan Court. You have indicated that you 
would [20] have all of the properties combined into a single lot after 
the alleys might be closed. 

"In order that this matter might be concluded, the following is of- 
fered for your consideration: 

(a) That you make a whole cost deposit of $150, 000 the estimated 
cost of abandoning the 12" diameter sewer in alley to be closed. 
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(b) That you make a whole cost deposit of $550.000, the estimated 
cost of abandoning the 3" diameter watermain in alley to be closed. 

(c) That you agree, in writing, to combine all of the properties 
into a single lot using existing facilities in Pierce Street and Logan 
Court. Also, that any subdivision of the lot would be such that each new 
lot would be served by these same facilities. 

(a) This office would concur in the proposal to close the concerned 
alleys. 

(e) The $560 deposit referred to in (1) above would be refunded 
to you. 

(f) The tap serving Lots 135 and 136, Square 620, would be aban- 
doned unless you plan the imminent use of the water service. 

[21] (g) That you combine properties upon abandonment of the 
sewer and watermain in alleys to be closed. 

"Whole cost deposit slips for Items (a) and (b) are enclosed. 

"Very truly yours, 

“Emil A. Press, Superintendent, Office of Planning, Design & En- 
gineering." 

There are some others that have the same references, Your Honor, 
to the closing of the alley. 

Thank you, sir. 

MR. REDMON: I forgot, Your Honor, to offer into evidence a 
photostatic copy of a signed return receipt for the notice of August 31, 
1960, concerning the action of the Board of Commissioners as to what 
alleys were closed. And I would like to submit it. 

MR. HANNAN: May I see that, please? 

THE COURT: Surely. 

MR. HANNA: I object, if Your Honor please. This is signed by 
Robert Nash. 

MR. LIOTTA: If Your Honor please, if I may be heard. The title 
certificate will indicate that the owners of this property, as I recall -- 
that is right. It is Donald S. and Sylvia. 
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MR. REDMON: The notice of August 31st was sent to [22] Robert 
S. and Donald S. Nash. 

MR. HANNAN: That is not his address. 

I object to this because this is not the same family. It is his 
brother. He lives way across town. It is obvious that Mr. Liotta said 
that this exhibit, the District Title certificate showed it in Robert S. 
Nash. It doesn't. Itis in Donald S. Nash and his wife, Sylvia. We never 
received it. We didn't know about it until the condemnation. 

MR. REDMON: Regardless of that, Your Honor, Iam also saying 
there was publication for fourteen consecutive days, which as a matter 
of law is notice to various owners. 

If you wish, I will withdraw this. 

MR. HANNAN: If Your Honor please, there are three pertinent 
pages in the transcript of the hearing that followed the letter of 1960. 
This hearing was held in July of 1960, after Mr. Nash had received his 
refund of his $550, the total refunds, that had been granted. The last 
one was granted in March of that year. The other had been remitted to 
him, if you don't mind this, 4-26-60. Now the hearing was held -- This 
is after he received the refund which says, We refund this to you be- 
cause the alley has been closed. The hearing was held -- 

THE COURT: What is the exhibit that says that ?. 

(Document passed to the Court.) 

[23] THE COURT: Mr. Liotta, have you seen this exhibit ? 

MR. REDMON: I had not seen it before, Your Honor. It doesn't 
change our basic position. : 

THE COURT: I think we are dealing here with the manner in 
which an alley can be closed. I don't know. That seems to indicate to 
someone that the alley had been closed. Whether that is official action 
of responsible officials of the city, I don't know. = is the issue 
before us. 

MR. REDMON: I am referring to Title 7-401 of the D. C. Code, 
Your Honor, which 402 et seq. -- 


THE COURT: Title 7? 

MR. REDMON: 401 to 405, through 405: And it provides in per- 
tinent part that the Commissioners are authorized to close any street 
which in their discretion requires or should be closed. 

THE COURT: Has any action been taken by the Commissioners? 

MR. REDMON: No action was taken by the Commissioners. 

THE COURT: Mr. Hannan, do you have reference to any action by 
the Commissioners? 

MR. HANNAN: No, sir. 

THE COURT: I think we need that. What some subordinate may 
write on a piece of paper is not tantamount to action of a Commissioner. 

[24] MR. HANNAN: I understand that, Your Honor. But if this 
matter has been arbitrarily denied to Mr. Nash, then our action is a 
proper one: and that is to require the Commissioners to complete the 
action of closing the alley. Every objection, the points that were 
raised by Mr. Healy's office, and outlined in the letter, were all met, 
including the concurrence of Mr. Healy. And Mr. Healy's office, as we 
all know, for years has had the supervision of the closing of the alleys, 
which in every instance are pro forma matters and the hearing is held 
to get objections from the neighboring people. In this instance, the only 
neighbor had no objection, and joined in it, as the exhibit shows. And 
the hearing was held without any notice to our people at all -- July 27, 
four months after his money had been returned. 

And I have here the reference in the hearing, Your Honor, to the 
call on this alley. And you will see at once that it is arbitrary and 
capricious, having in mind that this is 1960. 

THE COURT: Let's take one thing at atime. My notes reflect 
that notice was published of this hearing. Is there an exhibit dated 
July 11 which was mailed out on the 12th registered mail? 

MR. REDMON: Yes, Your Honor. 

MR. HANNAN: But that was to the wrong Nash, Your [25] Honor. 

THE COURT: Let me see the exhibit. 
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Now, who is Mr. Donald Nash? 

MR. HANNAN: Mr. Donald Nash is an old, and by far an old 
brother of -- I mean, this is Mr. Donald Nash. 

THE COURT: Yes. This is addressed to Mr. Nash. What is Mr. 
Donald Nash's address? 

MR. HANNAN: Bryant Street, Northeast. 

THE COURT: That is the address given here. 

MR. HANNAN: Is this the proper -- 

THE COURT: This is the notice. 

MR. HANNA: Of the hearing? 

THE COURT: Yes. And you just said he had no notice of the 
hearing. 

MR. HANNAN: This is the notice of the hearing? 

THE COURT: This is the notice of the hearing. 

MR. HANNAN: It was my understanding that the notice of the hear- 
ing and the notice of the decision of the Commissioners -- I am confuse 
Your Honor. 

THE COURT: This is the notice of the hearing. The correct, Mr. 
Nash. 

MR. HANNAN: This is the notice of the ee to the incorrect, 
Mr. Nash. 

(Document passed to the Court.) 

[26] THE COURT: Well, the correct Mr. Nash received notice of 
the hearing. 

MR. HANNAN: And had been told previously that this was for the 
purpose of any objections from the neighbors. He had previous to the 
notice of the hearing received notice that the alley had been closed and 
had been using the closed for seven years. And he had been granted a 


permit by the District to put a fence around it, surround the whole lot 
and put the parking lot on it. The objection to the closing, sir, came not 
from the District of Columbia at all, and not from the Commissioners. 
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But it came because the RLA sent a note to the hearing. And it is here 
on page 18 -- saying they object for this reason, only this reason. 

Colonel MacWeigh: I assume then that there are statements other 
than those aired at this meeting which will go into the record. 

Mr. Healy: The reason for this objection -- made by the Redevel- 
opment Land Agency, quote: 

‘is that this particular square happens to be in Urban Renewal 
Area Northwest Project 1. That is the reason for it.” 

Now, this had not yet been declared an urban renewal area. This 
is six years ago. This was something they had in the back of their 
minds. And they kept Mr. Nash's property in [27] limbo for all of that 
time. Incidentally, like they do on all of these other properties. And 
so the District having no reason but to grant to the property owner the 
closing, it has become a practice, as Your Honor must know in the Dis- 
trict of Columbia, it is almost a rule of property, that if you acquire 
both sides of an alley, then the alley is closed at your request unless 
safety or unless the neighbors object. And this is perfunctory. There 
must have been thousands of them in the past ten years; So much So that 
when you have a certain type of property -- as, indeed, this is a class- 
ical example of it -- when you have 50-foot depth lots, 18-foot front and 
50-foot depth lots, which today wouldn't even be allowed to be built upon 
as you know, and you have them behind 50-foot lots, 50 or 60-foot lots, 
all the properties are bought on either side of that particularly so as to 
make buildable areas. And this was the design here. This is a piece 
of second commercial property which was bought by Mr. Nash in 1957, 
just for that reason. And he applied immediately. He did all of the 
steps necessary and there was no objection by anybody from the Dis- 
trict. He never received a notice of a denial. 

And up until last October, when this property was taken, up until 
last October, he was using the whole as a [28] property, including the 
enclosed alleys. 
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And, Your Honor, I don't want to argue the case here, but it has 
such a pertinent bearing upon the valuation in this case, that it would 
be completely defeative of the rudimentary rights, andiof his property 
rights, not to allow this matter to be heard first, with the knowledge of 
what they have here. They have offered two dollars a foot for this 
property. The property across the street from this, and similarly sit- 
uated, RLA is offering for $25 a front foot on North Capitol, and back 
to the depth of this property is -- I beg your pardon, sixteen a front 
foot, and at the depth of this property, eight dollars a foot. 

Now this, if Your Honor please, is so unconscionable that this Court 
should give every opportunity that the property owner be heard fully in 
his rights here. And if the Commissioners have failed in their duty to 
close this alley, then the action that we have instituted would cause them 
to close the alley, so that this case might be fairly Soo: 

THE COURT: Mr. Liotta. 

MR. LIOTTA: The fact of the matter is, as I understand it, the 
defendants never paid taxes on the alley. Number two, I would respect - 
fully submit that the appropriate authorities of the District of Colum- 
bia, with knowledge that there would be or might be a project a Gov- 
ernment project in [29] which the District of Columbia participates in 
by money or land, they would be derelict in their duty if they closed 
this alley. I submit to you that this is the District of Columbia's prop- 
erty. | 

This is not a ministerial act such as counsel would lead us to be- 
lieve. It is a discretionary act of the Commissioners to close or not to 
close. And they chose not to close it. 

They had notice of the hearing. They chose not to be there. The 
fact is that the statute, as I understand it, reads that this should be 
submitted to the National Capital Planning Commission for their ap- 
proval or disapproval or their recommendation. I have that statute. 

As I understand the record as read by Mr. Redmon, it was the National 
Capital Planning Commission who interjected the objection. 
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On the bottom of Section 7-401, it says: 

"That the proposed closing of any street, road, highway, or alley, 
or any parts thereof, as provided for in this chapter shall be referred 
to the National Capitol Planning Commission for its recommendation." 

Certainly, they had a right to be there. Certainly the National 
Planning Commission is one of the parties that reviews, under the sta- 
tute, under the Redevelopment Land Act, is one of the parties that 
passes upon a project area. So [30] they have full knowledge of project 
areas, in all instances when they finally come before them. I submit 
they would be derelict in their duty if they did close this alley. 

The fact of the matter, in this particular case the notice was sent, 
alleys were not closed, and we took the property in the condition it was 
on the date of taking and that condition is with the alleys open. The 
mere fact that these people used this alley, it is a question whether they 
had the right to or not. They admit it wasn't theirs. 

As I also understand, Your Honor, the certificates of occupancy, if 
I am correct, don't mention the alley. I now offer these in evidence. 
They mention the lots that these people owned. And even if they did 
mention the alleys, the fact of the matter, no representative other than 
the Commissioners could close these alleys. The fact that the District 
Engineer might say this or might say that, or they may be given a per- 
mit, it may be something you would do in good business -- it does hap- 
pen in an agency at various times. 

I ask Your Honor that this case go ahead for trial on Monday morn- 
ing. 

MR. HANNAN: One of these exhibits, and in a hurry here I haven't 
been able to find it -- I haveno objection -- specifically denominates 
the total footage in the parking area, which includes the alley. 

[31] MR. LIOTTA: It does specifically denominate? 

MR. HANNAN: Yes. 

THE COURT: Let's receive them. We are just trying to make a 
record of what the fact is. 
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THE CLERK: Plaintiff's Exhibits No. 8 and 3 marked for identi- 
fication and received. 

(Applications for occupancy marked Plaintiff's Exhibits Nos. 8 and 
9 and received in evidence.) 

MR. LIOTTA: All I am saying, Your Honor, is whether it says it 
does or it doesn't, the fact of the matter was they had notice, they could 
have been there, when you boil it all down the alleys were not closed. 
That is the only issue in this case, is what is the just compensation for 
the property taken. We didn't take the alleys. They are not included in 
this condemnation case. If these people own the alleys or don't own the 
alleys, it is not within our taking. If they did own them, they can't own 
them as of the date of taking. You can't go backwards and give them 
damages. I submit that may be a question of canner I don't see 
where they have a case. 

MR. HANNAN: If Your Honor please, I urge Your Honor -- of 
course this is not a hearing on the merits. We have other witnesses 
in this matter. And it is not necessary for Your Honor to here decide 
whether or not we would have |32] satisfied or will satisty the merits. 


The fact is that we have a vital question and it is something that the 
Court should, absent some grave inconvenience to the parties, take 


under examination and determine before going into the other condem- 
nation case. And there is no showing in here of any grave inconven- 
ience or need. This property has been taken. Title is vested. They 
are using it. The only persons who are being hurt by'delay are we who 
are not getting the additional money that we say will come to us. We 
have been waiting for about seven months in another Nash case, to be 
completed -- to go ahead. And frankly, we have served the conven- 
ience of Mr. Liotta's office, because he has been away in New York 
trying a case. And we have gladly just sat back and waited. Now he 
comes back, his case is almost over and he has got to get this thing 
tried Monday. I feel, it Your Honor please, that a reasonable request 
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made by counsel, whom the Court, I am confident, respects for his, 
certainly for his truthfulness, is a reasonable request. 

And this is the first time this case has been on. This isn't a case 
that has been called many times. 


And in addition, if Your Honor please -- and this is something that 
has arisen since we furnished our motion here -~- Mr. Frank Doyle, 


who has been intimately connected with this case and is our prime wit- 
ness -- it was he who was [33] in the middle of all of this, and it will be 
Frank Doyle who will testify on the value and the whole surrounding 
area -- notified us day before yesterday that he is in Cleveland on the 
6th giving a paper before a real estate study group, and conducting a 
seminar on the 7th. I told Mr. Liotta when I learned of it yesterday, 
and said that we would therefore be absolutely crippled in going on with 
the value part of our case. 

So with these elements, Your Honor, I strongly urge you, as a mat- 
ter of ultimate fairness, So as to give this landowner -- who, frankly, 
he is not a johnny-come-lately to Washington. He has lived here all 
his life. He has owned this property for twelve years and he ought to 
have his full day in court. 

MR. LIOTTA: Your Honor, I would like to say this: When I heard 
of this witness problem I indicated to Mr. Hannan that there was an- 
other case set for trial with this one other parcel and we could pro- 
pably arrange to have that one go first and I had no objection to this 
one going over to Wednesday or Thursday. 

So far as the question of disposing of this case, I think that inevery 
one of these cases people can raise issues. But I think that the con- 
demnation calendar is just as important as any other calendar and I 
would like to get rid [34] of these cases. I have got to go to Kansas in 
July. I have another case set in September. My job down here is to try 
these cases. If I thought there was a reasonable request, Your Honor, 
knows I would consent to it. But there is no basis for this request. 
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THE COURT: So far as the Doyle proposition is concerned, Mr. 
Hannan, if this particular aspect of the condemnation can go forward on 
Wednesday and Mr. Doyle would be available, that is not a matter of 
controlling importance. | 

So far as the alley situation is concerned, it seems to the Court 
that the action ot the Commissioners is required. Absent the action of 
the Commissioners there is not a closing which permits you to claim 
the alley as part of the property that is being condemned. Now, I don't 
think the alley is actually before the Court in this condemnation in that 
the parcels that are the subject of the condemnation action are desig- 
nated on this map. The reason I raise that is that, whatever your rights 
may be with respect to the alley, they are not foreclosed by going for- 
ward with this condemnation case. 

MR, HANNAN: They are, if Your Honor please, for this reason: 

A strip ot land eight feet wide and a hundred feet long 'is of no value 
whatsoever. It is nominal value. You see what I mean. If six months 
from now this case comes [35] up and the Court is of the opinion that 
the Commissioners acted arbitrarily in denying this, and should have 
closed it upon this request, then it is decided by that that the property 
becomes Mr. Nash's, and therefore should have been in the condemna- 
tion case that is to start Monday. This is our whole point. You can't 


Monday ascertain the fair value of Mr. Nash's pieces there, 50 and 60- 


foot deep lots that aren't even under the Code big enough to support a 
house. And you can't do it Monday without some determination of what 
the effect of that alley is. 

Frankly, we took this up with his office, and I thought we hadagree- 
ment on it. And all of a sudden he decided not. You can’ t possibly eval- 
uate the parcels that are being taken, you cannot possibly mentally 
evaluate them without some relation to the alley, mn splits them in 
two. i 

THE COURT: I understand that, Mr. Hannan, but the closing of an 
alley is not just a ministerial act. 
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MR. HANNAN: If Your Honor please, this is what we want to show 
that it is. We want to have the opportunity to do it. And if we have to 
wait until after this case is tried, we may as well quit. We are not 
given a trial. Because they come back and hit us with the other side of 
the club and say this is too late now, because it is our property, and 
you don’t [36] have title to it anyhow, and you couldn’t claim that this 
would be of any benefit to you. It is only today, that you have title to 
the alley. But, it Your Honor please, this Court can enter its order 
saying nunc pro tunc, now for then, this should have been done, just as 
the Court of Appeals has done in the other Nash case. 

So, it Your Honor please, I say absent a showing of some gross 
hardship on the Government’s part, and conscious of my showing that 
Mr. Nash is going to be cut into small pieces, literally and dollarwise, 
and will -- 

THE COURT: Only dollarwise, Mr. Hannan. 

MR. HANNAN: I am glad of that. I think that this Court should see 
the whole thing. And I don't see any reason for rushing. It has been 
since October and this is the first time it has come on. We would love 
Your Honor to hear the case itself as a preliminary to the condemna- 
tion case. It won't take that long. It won't take over two or three 
hours. And we will have the chance of justice. 

THE COURT: I think what you say about the closing of alleys gen- 
erally has some merit. However, where the city itself is concerned 
with such a project as Redevelopment Land Agency, it is certainly not 
required to give up its own property and then buy it back. And that is 
in essence what you are saying: that to fail to do so is an arbitrary 
and [37] capricious act. 

MR. HANNAN: Actually, the city isn't buying this, Your Honor. It 
is RLA. 

THE COURT: It is the City's taxpayer that contributed to RLA. It 
isn’t just a federal project as such. 
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MR. HANNAN: It is, Your Honor. This is federal money. It isn't 


D.C, 
MR. LIOTTA: The District contributes to these things. 

THE COURT: Iam quite certain the District does. You and I as 
taxpayers are assessed. 

MR. HANNAN: I think it is 15 per cent, is what it boils down to 
under the Code. But, if Your Honor please, wouldn't that be a workable 
way to do it? 

THE COURT: I find that in order to maintain any Beminiance of 
proper procedure around here, particularly in the absence of Judge 
Hart, who was also assigned to non-jury work, I have to try to meet 
the assignments as they come up. Otherwise I find that there are open- 
ings in my calendar which can't be filled overnight and here we are at 
five o'clock on Friday night. 

MR. HANNAN: Let me express my deep spmasiiten, Your Honor. 

THE COURT: There have been other things to do, Mr. [38] Han- 
nan. I did want to hear this proposition, in fairness to yoo and in fair- 
ness to the Government. 

I feel we should go forward, Mr. Hannan, on eee with the cases. 
This will give you until Wednesday to put on this case. 

MR, HANNAN: May we introduce evidence in this case? 

THE COURT: Evidence of what? 

MR. HANNAN: Of the ownership of the alley, the fact the alley 
should have been closed. 

MR, LIOTTA: I would object to that, Your Honor. 

THE COURT: I will permit you to make a proffer of that so that 
if you wish to go forward there will be a record on that. But I don't 
think I should submit that to the jury. 

MR, LIOTTA: I would temper my objection and say only this: If 
he can prove he owns it, which they readily admit they don't, then I 
have no objection. But anything else, arbitrary, capricious acts, I 
would object. 
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THE COURT: I think, Mr. Hannan, that the evidence we have taken 
this afternoon should be part ot the record, so that you will have the 
opportunity of stating your position to the Court of Appeals. But I feel 
that it would unduly complicate the matter and confuse the jury if we 
went into these other things in the trial of the condemnation case. But 
I will permit you to make a proffer so that you have a [39] complete 
record. 

MR. HANNAN: If Your Honor please, Mr. Nash told me that I have 
the wrong witness. Mr. Doyle is going to be back the Wednesday after 
this. He is away ten days, not the four days as I had thought he was. 

MR. NASH: He left today and will be gone ten days. 

MR. LIOTTA: Your Honor, the only thing I can say is this: I don't 
know what Your Honor’s calendar is any more. 

MR. HANNAN: If Your Honor please, keeping the matter of the 
record open, and it would have been one day or the other day, and it is 
not a big jury. It is the condemnation jury. I hate to ask this, because 
I know -- I have been practicing law and I have been trying enough 
cases and I know you should perhaps put a subpoena on a man, but I 
didn't know about this. Frank Doyle is a person who doesn't do things 
lightly at all. 

THE COURT: Gentlemen, we will leave it this way: that you will 
seek to get in touch with Mr. Doyle and tell him this matter has come 
in. You can make a telephone call now for a very reasonable charge. 
And put the onus on me. Say I would appreciate it very much if he could 
come back here by Wednesday, interrupt his vacation plans or whatever 
it is, come back by Wednesday and testify in this case. 

MR. HANNAN: I will let him know Monday. Yes, |40] Your Honor. 

THE COURT: Will you gentlemen let me know? 

MR. HANNAN: Immediately we find out. 

THE COURT: Mr. Liotta, about the case that you had sought to go 
forward with originally, could we go forward with that on Monday ? 
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MR. LIOTTA: I might say, Your Honor, that I took a deposition 
just betore I came into the courtroom here of the owner. There may 
be some basis of a settlement with this owner. We won t know until 
Monday. 

THE COURT: The Court always looks with eR | upon settlements 
and the Court knows, generally speaking, Mr. Liotta, you have arrived 
at many settlements in which the Court is appreciative. 

MR. LIOTTA: We will let you know the first thing Monday morn- 
ing. 

THE COURT: Thank you, gentlemen. 
MR. HANNAN: I think we had better keep our own . exhibits, Your 
Honor, because the case hasn't formally opened. 
THE COURT: I can assure Mrs. Duffey will safeguard them. 
(Thereupon, at 5:08 p.m., the hearing ended. ) 


Wednesday, June 8, 1966 


The above-entitled cause came on for trial before the HONORABLE 
OLIVER GASCH, United States District Judge, and a jury, at 10:00a.m. 
APPEARANCES: 
For the Plaintiff: 
ANTHONY C. LIOTTA, ESQ. 
D. H. BLACKWELDER, ESQ. 
For the Defendants Charles M, Nash and Doris H. NASH: 
WILLIAM T. HANNAN, ESQ. 
KENT THORUP, ESQ. 


[3] THORNTON W. OWEN 


called as a witness by the plaintiff, being first duly sworn, was ex- 
amined and testified as follows: 
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DIRECT EXAMINATION 


BY MR. LIOTTA: 

Q. Mr. Owen, what is your business address? A. 1111 E Street, 
Room 700. 

Q. What business are you in, Mr. Owen? A. Iam a real estate 
appraiser. 

MR. HANNAN: May it please Your Honor, we certainly waive the 
examination on Mr. Owen's qualifications. 

MR. LIOTTA: Your Honor, I would like to have the jury hear the 
qualifications of Mr. Owen, if I may. 

THE COURT: Yes. You may give the outstanding qualifications, 
but let's get on with the case. 

BY MR. LIOTTA: 

Q. Mr. Owen, how long have you been engaged in real estate busi- 
ness? A. Thirty-three years. 

Q. And, Mr. Owen, are you a member of any appraisal societies 
or organizations? A. Yes. Iam a member of the American Soceity of 
Real Estate Councils. I am a member of the Society of Real Estate [4] 
Appraisers, member of the Washington Board of Realtors, and mem- 
ber of the American Institute of Real Estate Appraisers, which like- 
wise, past president of the Washington chapter. 

Q. Do you hold office by way of officership or directorship in any 
savings organizations or banks or so forth in the city? A. Yes. Iam 
director of Perpetual Building Association, Chairman of the Board, Ap- 
praisal Committee. 

Q. And let me askyouthis, Mr. Owen: For whom have you made 
appraisals? A. I have made appraisals for the District of Columbia, 
for the Department of Justice, the Redevelopment Land Agency, Navy 
Department. I have made appraisals for Riggs Bank, Equitable Life 
Insurance. McLachlen Bank, National Bank of Washington, National 
Savings & Trust, numerous building associations, numerous attorneys 
as well as large corporations. 
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Q. Just generally what types of properties have you made ap- 
praisals on? A. Well, I have covered the waterfront: All types of 
properties within the metropolitan area of Washington. 

Q. Now, let me ask you this, Mr. Owen: In reference to the Nash 
property, formerly owned by Nash in this case, did you make an ap- 
praisal of that property as of October 29, 1965? [5] A. Yes, sir, I 
did. | 

Q. And what was the purpose of your appraisal? A. In order to 
determine the fair market value of as of that date. 


Q. And in reference to fair market value, what is your definition 
of "fair market value"? A. My definition is what a willing buyer, un- 
der no compulsion to buy, would pay in cash or its equivalent in terms 
of cash to a willing seller who would be under no compulsion to sell, 
knowing all the facts regarding the property. | 

Q. Getting to the particular property, would you kindly describe 
the property very generally. The jury has seen it. Kindly describe 


the property as you saw it on the date of taking in this case. A. This 
property is three pieces of ground on the south side of Pierce Street 
between North Capitol Street and First Street. 

The larger parcel known as No. 520, I believe, which contains 
15,110 square feet of ground, is on the south side of Pierce Street and 
has a 10-foot rear alley and 14.17 foot alley on the west side. 

In the rear of this lot there are two other parcels, known as 518 
and 517. Parcel 517, being the larger, contains 7,600 square feet of 
ground. The smaller has 5,690 square [6] feet of ground. These two 
parcels are separated from the parcel on Pierce Street by a 10-foot 
east-west alley with what I would call a 20-foot turn-around at the east 
end. There is also a 10-foot north-south alley which separates the two 
parcels. The most westerly is bounded by the 14.17-foot alley which I 
mentioned and the south boundary abuts a 23.25 east-west alley. 

This ground is zoned residential, R-4, which permits the erection 
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of row houses, apartments, or what are known as conversions under 
certain restrictions. 

Q. When did you visit the property, inspect the property? A. I 
have seen the property numerous times but the original inspection was 
made in 1962; again in May of last year, and again last fall. 

Q. Would you kindly describe the area of this property on or about 
the date of taking? A. Well, the northerly side of the street was im- 
proved by a group of two-story brick residences. At the east end on 
the north side there were the remains of what used to be Sibley Hospi- 
tal. Sibley Hospital has now been erected and that brought down to 
grade. 

Further on the south side of the street, further to the east, there 
was a junk yard, and adjacent to that was [7] a large fur cleaning, fur 
storage plant, and then some individual dwellings, most of which were 
brick, a few frames. And then these vacant lots. There was a vacant 
lot across on the opposite side of the street towards the westerly front- 
age. 

Q. Now, Mr. Owen, were there any improvements on this alley 
property at the time on or about the date of taking? A. The subject 
property at one time had been improved by dwellings, or I assume they 
were dwellings. I didn't know what was there. But the foundation walls, 
when the buildings were removed a wall was left around the buildings, 
which was, as I see it, a part of the original structure. And that was 
true of the alley sides as well as the street side. There is a gate on 
the Pierce Street side leading into the center of the larger tract and 
there are gates at each one of the alleys in the rear. In other words, 
10-foot north-south alley and 10-foot east-west, and from the 23.25- 
foot alley into the property. 

Q. That was the condition as you saw it on or about the date of 
taking? A. That is correct. 

Q. In reference to this particular property what method or meth- 
ods of appraisal did you consider to arrive at your determination of 
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fair market value? A. Well, I used two methods. Basically, one a [8] 
comparative property, concerning what could be done on this particular 
site under the zoning, which would be the erection of apartments or 
dwellings. I discarded that because the property as used on October 29 
was then occupied on a commercial basis under variance of the Board 
of Adjustments for parking lot -- I wouldn't call them used cars or re- 
possessed cars -- and on that basis the income which would be pro- 
duced from the lot, capitalizing that income, would exceed the value 
which could be attributed to the property taking the situation what could 
be obtained if they were sold as lots for apartments or houses. 

Q. In reference to your capitalization methods of appraisal, did 
you Say that it was rented at the time of the taking? A. It was at the 
time, yes. The first time I saw the property in '62 it was unoccupied 
except by the owners. Later it was occupied by A&C Adjuster's. 

Q. Did you arrive at a rental? A. It was renting for $500 per 
month. I used that rental as a fair rental, which was roughly 20 cents 


per square foot. It was comparable for what most people would pay for 
vacant parking areas in outlying areas. 

Q. Would you tell us how you capitalized the income from this 
property? [9] A. The property, as I said, produced $500 a month 
rent. That resulted in a total rental of $6,000 per year. Due to the 
fact that this is a variance from the residential use -- in other words, 


commercial use and being used as a parking lot under Board of Zoning 
Adjustment variance grant which has to be renewed every five years -- 
I allowed for vacancy of 10 per cent, because that might terminate by 
losing the right to use it or the tenant moving off, which would give me 
an effective income of $5,400. From that I deducted what you would 
ordinarily pay a real estate agent of 5 per cent, which would be $300, 
and deducted the real estate taxes of $574, or a total of $874, which 

left income of $4,526 to the owners. This income I capitalized at 8 per 
cent, taking into consideration the use for which the property was being 
put, which resulted in a value estimate of $56,576. 
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Q. Your 8 per cent capitalization rate, how did you arrive at the 
conclusion of 8 per cent? A. Well, this, as I mentioned before, is an 
occupancy under variance granted by the Board of Zoning Adjustment. 
It is not use which is permitted normally under the Zoning Code. It 
can be revoked. And it is a speculative use. And taking into consid- 
eration the ground in the downtown business area, under modern office 
buildings, rents for 6 or 7 per cent, I [10] felt that 8 per cent was a 
fair return for this type of property. 

Q@. You indicated that you also considered the comparable approach 
to test the highest and best use. In reference to the sales that you con- 
sidered, did you go to the land records of the District of Columbia? 

A. Yes, I did. 

Q. And did the land records reveal that there was any evidence of 
compulsion, coercion or compromise? A. I found none. 

Q. Would you also tell us just how you considered this under the 
comparable situation? A. Under the present Zoning Code, which came 
into effect in 1958, they could build on the front parcel facing the street 
apartments to a height of 40 feet, provided they didn't occupy more than 
40 per cent of the lot area. In the rear, under Zoning Code, they could 
not use it for apartments but they could use it for houses, provided 
these lots faced a 30-foot street and were accessible to the 30-foot al- 
ley -- I beg your pardon, and were accessible to the public street, 
Pierce Street, in other words, by another 30-foot alley. That was not 
the case in this particular instance but, however, I made the assump- 
tion, and assuming that this could be done, that the owner could dedi- 
cate a strip of ground 6.75 feet of [11] southerly portion of his two south 
tracts, and then widen that alley to 30 feet so these houses would face 
that alley, and then in turn widen the north-south alley on the west, 
which is 14.17 feet, to a 30-foot alley, which would then comply with the 
Zoning Code, in which case he could erect single houses on ground in 
the rear. Now, the Zoning Code in that case calls for the lot area to be 
not less than 1,800 square feet and the building to be not less than 18 
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feet in width. And under the circumstances the 1,800 square feet gov- 
erns so he could buiid a certain number of houses in the rear. 

Q. What sales did you consider in reference to that particular ap- 
proach to help you arrive at your opinion? A. Well, there is a very 
similar situation in the square to the south, in what is known as Fen- 
ton Court. It is a similar east-west alley. There were similar dwel- 
lings -- I assume these were dwellings at one time, or flats, which 
were removed -- and this east-west alley was located on 30-foot alley, 
and an owner -- not an owner but a developer -- went in there and ac- 
quired four lots, at an average price. 

Q. Were these alley lots? A. These were alley lots, yes. 

Then in connection with the Pierce Street property, I made an ex- 
amination of what people were paying per unit for a site, in other words. 
If you buy an apartment house, you [12] pay depending upon the area, 
how much lot -- pay for apartment unit for the number of apartments 
you can get on that particular site. I made an analysis of that, and then 
I have general knowledge of the R-5-A zonings, which has the same 
F.A.R. You can only under the Code -- the gross building area can 
only be equal to nine-tenths of the lot area. So those two factors gov- 
ern. The same situation exists in R-5-A. I checked on R-5-A and 
R-4 sales, in general, to find the variance. : 

Q. The 4-A ratio? A. Same. Forty-foot height and the nine- 
tenths occupancy. 

Q. Would you tell us, sir, some of the sales that you considered? 
Are these sales that you considered for the property located on Pierce 
Street, the front property -- the property you said was apartment pos- 
sibilities? A. Well, I considered some properties at Benning Road and 
Southern Avenue; some property on Anacostia Road; South Capitol Street 
some, 29th and R Streets, Southeast. 

Q. Would you give us the names of the buyers and sellers, the 
dates ? 
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MR. HANNAN: If Your Honor please, I feel that these are much 
too remote in distance, each one of them that he has mentioned, having 
in mind the location of this property, and [13] that they would not be of 
any benefit to the Court and jury. 

MR. LIOTTA: If Your Honor please, I respectfully submit -- 

MR. HANNAN: Benning Street, Northeast, is six miles. 

THE COURT: Same zoning, Mr. Hannan. I think that is a matter 
of argument. You can present that point for consideration of the jury. 
I will permit the testimony. 

THE WITNESS: The property at Benning Road and Southern Ave- 
nue, Southeast, which was Lot 801 in Square 5340, was purchased by 
a party named Marsden, M-a-r-s-d-e-n, in October 1961. They pur- 
chased 21,703 square feet. 

MR. HANNAN: If Your Honor please, I object to remoteness in 
point of time. 

MR. LIOTTA: Your Honor -- 

THE COURT: I agree with Mr. Hannan on that. There has been a 
substantial difference in the market between '62 and '65. 

THE WITNESS: I have adjusted that, Your Honor. 

MR. LIOTTA: Your Honor, there have been sales allowed into 
evidence, in this jurisdiction as far as I know, at least up to five years, 
and the witness just stated they adjust. 

THE COURT: I will permit the testimony, subject [14] to evidence 
of adjustment for the change in market in the past five years. 

THE WITNESS: This property was sold for $31,000, or $1.02 a 
square foot; 37 apartments were put on, $837 per unit. 

BY MR. LIOTTA: 

Q. Did you adjust that for the time? A. Yes, sir. 

Q. What adjustment did you make? A. I adjusted -- The value 
which I finally used, taking all these, was $1,000 per unit. 

There is property at Anacostia Road and Minnesota Avenue -- 
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MR. HANNAN: If Your Honor please, may my objection run to 
each of these? I do not wish to interrupt, but because of the remote- 
ness -- 

THE COURT: You are objecting on remoteness, difference in 
area? 

MR. HANNAN: Yes; difference in area. 

THE COURT: All right. 

BY MR. LIOTTA: 

Q. How did that sale that you just talked about Conners as far as 
location in the area -- how did you compare it with the subject? A. 
From residential point of view it would be superior. | 

[15] Q. Give us your next. A. As I mentioned, Anacostia Road 
in Southeast, 101,092 square feet which sold in February 1961, Harmon 
Development Company to Robert E. Goldstein. He paid $60,000, at the 
rate of 59 cents per square foot. He put on this site 96 apartments. 

So the cost to him was $625 per unit. 

MR. HANNAN: May it please Your Honor, Iam sorry to interrupt, 
but could we have on the prices of these whether or not this is cash 
money or whether there is a deferred purchase note, with the question 
whether there is subrogation of that note, and releases, because, if 
Your Honor please, there is a vast difference. 

MR. LIOTTA: If Your Honor please, under the District of Colum- 
bia Redevelopment Land Agency v. 61 Parcels of Land, at 235 F. Supp., 
page 864, this question goes to the weight of the evidence and it is 
something that can be developed on cross-examination, and I respect- 
fully submit that the witness is testifying as to what he found and what 
he knows, and I could go into all that and ask him and I will. 

THE COURT: What is your citation? 235 F. Supp.? 

MR. LIOTTA: Page 864. F.2d. That case stands for the pro- 
position, Your Honor -- 

THE COURT: What court is that? 

MR, LIOTTA: That is this court. 
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[16] THE COURT: Court of Appeals? 

MR. LIOTTA: Here in this District, yes, sir. 

THE COURT: I will permit you, Mr. Hannan, on cross-examina- 
tion to go into those things. I agree with you, it does make a difference 
whether it is cash or whether it is on mortgage with subordination. 
You can ask Mr. Owen. 

BY MR. LIOTTA: 

Q. Let me ask you this, Mr. Owen: Do you know the circum- 
stances of the sale? How did you check the sale? A. In some cases 
I checked with the owner and in one or two instances I know actual 
cash paid. No subordination agreements in any of these deals. 

Q. On these particular last two sales? A. The first sale was 
cash. The second case was, as I recall, deferred money trust but it 
was paid off when construction was started. That was true of the other 
two. 

Another property, 3812 South Capitol Street, 16,193 square feet, 
which sold by Jean Fink to the Seigle Properties for $12,000, or 74 
cents per square foot, or $666 a unit for the 18 units that were put on 
the site. 

Another property -- 

Q. Date. A. That was in July of 1960. 

Another property, 29th and R Street, Southeast, [17] 16,815 square 
feet, sold in March of 1960 by Simmerman to Ebner for $13,500, or at 
the rate of 80 cents per square foot, or $900 per unit for 15 units. 

Q. Were these cash sales? A. Cash sales or deferred purchase 
notes which were paid off when construction started. 

4801 Quarles Street, Northeast, 17,476 square feet, sold December 
12, 1961, by Appleby to the Urban Development Corporation for $12,000 
at the rate of 69 cents per square foot. 

Q. The Urban Development Corporation, who is that? A. Private 
corporation. At the rate of 69 cents per square foot, or $685 per unit 
for the 18 units. 
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Q. What were the circumstances surrounding that ? A. That like- 
wise similar circumstances. 

Q. Did you get that information from the owners? A. Checking 
the record to see what trust went behind it. 

Q. Yes, sir. Goon. A. That is all. 

MR. HANNAN: The dates of this last, please? 

THE WITNESS: December 12, 1961. 

MR. HANNAN: ‘61? 

THE WITNESS: Yes, sir. 

[18] BY MR. LIOTTA: 

Q. You adjusted these sales for the passage of time? A. Yes, 
sir. I felt that taking these sales into consideration, which ranged 
from a low of $625 to a high of $900, only one at $900, an overall figure 
of $1,000 was a fair figure for this particular site, and that takes into 
consideration not only these sales but your general knowledge of what 
the builders do pay for property development. 

Q. In this area of the particular property, did you: ‘find any sales 
of later vintage that could help you in your opinion ? A. No. There 
has been very little activity in this particular area. No new construc- 
tion to amount to anything. And it has been under since 1962, as you 
know, the Redevelopment Agency first moved in there -- transactions 
since that time very much ceased. 

Q. You avoided those transactions completely, is that right? A. 
Yes. | 

Q. What happened after you developed these sales? Did you ar- 
rive at some conclusion from these sales? A. As to what would be 
comparable for this property? 

Q. Yes, sir. A. Based on those figures, and mentioning factors, 
[19] assuming these alleys -- that the owner would be willing to dedi- 
cate and widen the alleys and relocate the 10-foot north-south alley 
between the two southerly parcels and create a new alley to the east, 
which you would have to do under the D. C. Code, he could get a total 
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[16] THE COURT: Court of Appeals? 

MR. LIOTTA: Here in this District, yes, sir. 

THE COURT: I will permit you, Mr. Hannan, on cross-examina- 
tion to go into those things. I agree with you, it does make a difference 
whether it is cash or whether it is on mortgage with subordination. 
You can ask Mr. Owen. 

BY MR. LIOTTA: 

Q. Let me ask you this, Mr. Owen: Do you know the circum- 
stances of the sale? How did you check the sale? A. In some cases 
I checked with the owner and in one or two instances I know actual 
cash paid. No subordination agreements in any of these deals. 

Q. On these particular last two sales? A. The first sale was 
cash. The second case was, as I recall, deferred money trust but it 
was paid off when construction was started. That was true of the other 
two. 

Another property, 3812 South Capitol Street, 16,193 square feet, 
which sold by Jean Fink to the Seigle Properties for $12,000, or 74 
cents per square foot, or $666 a unit for the 18 units that were put on 
the site. 

Another property -- 

Q. Date. A. That was in July of 1960. 

Another property, 29th and R Street, Southeast, [17] 16,815 square 
feet, sold in March of 1960 by Simmerman to Ebner for $13,500, or at 
the rate of 80 cents per square foot, or $900 per unit for 15 units. 

Q. Were these cash sales? A. Cash sales or deferred purchase 
notes which were paid off when construction started. 

4801 Quarles Street, Northeast, 17,476 square feet, sold December 
12, 1961, by Appleby to the Urban Development Corporation for $12,000 
at the rate of 69 cents per square foot. 

Q. The Urban Development Corporation, who is that? A. Private 
corporation. At the rate of 69 cents per square foot, or $685 per unit 
for the 18 units. 
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Q. What were the circumstances surrounding that ? A. That like- 
wise similar circumstances. 

Q. Did you get that information from the owners? - A. Checking 
the record to see what trust went behind it. 

Q. Yes, sir. Goon. A. That is all. 

MR. HANNAN: The dates of this last, please? 

THE WITNESS: December 12, 1961. 

MR. HANNAN: '61? 

THE WITNESS: Yes, Sir. 

[18] BY MR. LIOTTA: 

Q. You adjusted these sales for the passage of time? A. Yes, 
sir. I felt that taking these sales into consideration, which ranged 
from a low of $625 to a high of $900, only one at $900, an overall figure 
of $1,000 was a fair figure for this particular site, and that takes into 
consideration not only these sales but your general knowledge of what 
the builders do pay for property development. 5 


Q. Inthis area of the particular property, did you’ find any sales 
of later vintage that could help you in your opinion? A. No. There 
has been very little activity in this particular area. No new construc- 
tion to amount to anything. And it has been under since ; 1962, as you 
know, the Redevelopment Agency first moved in there -- transactions 
since that time very much ceased. 
Q. You avoided those transactions completely, is that right? A. 


Yes. 

Q. What happened after you developed these lead Did you ar- 
rive at some conclusion from these sales? A. As to what would be 
comparable for this property ? 

Q. Yes, sir. A. Based on those figures, and mentioning factors, 
[19] assuming these alleys -- that the owner would be willing to dedi- 
cate and widen the alleys and relocate the 10-foot north-south alley 
between the two southerly parcels and create a new alley to the east, 
which you would have to do under the D. C. Code, he could get a total 
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of 21 units on the property, and that is on the property facing the street. 
And in the rear -- At $1,000 a unit, that would be $2100. In the rear 
he could not build -- 

THE COURT: Twenty-one thousand dollars ? 

THE WITNESS: Twenty-one thousand dollars, yes, sir. 

In the rear he could not build apartment building. He could, how- 
ever, build single-family houses. Now, he would get a total of 5.89 
sites under the Code of 1,800 feet. I rounded that to six sites. as- 
suming he could get a variance from the Board of Zoning Adjustments 
because the differential was very small. And based upon the sale of 
the other alley lots which I mentioned earlier at $1.50 a foot, they aver- 
aged $1.42, I put these $1.50, which would make a total of $16,200, 
which when added to the $21,000 would give a $37,200 if developed for 
residential use. However, I felt, as I previously stated, that the high- 
est and best use for the property was the manner in which it was being 
used, which was under a variance for commercial use, which would 


produce [20] a greater income than it would residential. On that basis 
my value was $56,575. 

BY MR. LIOTTA: 

Q. That valuation is what in your opinion is a fair market value 
as of October 29, 1965? A. That is correct. 

MR. LIOTTA: I have no further questions. 

THE COURT: Mr. Hannan. 


CROSS EXAMINATION 


BY MR. HANNAN: 

Q. Mr. Owen, you viewed the property in its highest value as be- 
ing used for commercial purposes, is this correct? A. That would 
not be the normal use, Mr. Hannan. But as used, at the present time, 
under the variance of the Board of Zoning Adjustment it would produce 
the best income. 
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Q. You say this would not be its normal use? A. ‘No, sir. Its 
normal use would be for residential use. 

Q. As of October 1965? A. That is correct. 

Q. And why do you say that? A. That was the zoning of the prop- 
erty. 

Q. Now, actually do you know the history of the zoning of that 
property? [21] A. This property zoning was given effective in March 
1958. | 

Q. That was under the new rules? A. That is correct. And that 
was the effective zoning. 

Q. And previous to the new Lewis Plan zoning, you recall that this 
was under what was known as second commercial? A. It could have 
been. I don't know, sir. 

Q. Do you equate the second commercial with the present zoning 
-- the present zoning regulations? A. Well, second zoning commer- 
cial zoning would have permitted a parking lot such as is there under 
a variance. It also would have permitted residences. Under the pres- 
ent zoning you could not use it for commercial purposes. 

Q. Under the zoning as of October -- A. 29, 1965. 

Q. You have spoken here of various zoning categories, Mr. Owen. 
Would you mind, if we could review the categories that you spoke of. 
Actually you mentioned, I think, four. You mentioned an R-5-A, or B. 
A. R-5-A. 

Q. And you mentioned R-4 and mentioned C- -2. A. I didn't men- 
tion a C-2. 

Q. Actually, there is C-2 in this area? A. C-2 along North Capi- 
tol Street. 

[22] Q. There is C-2 across the street within a block of this, is 
there not? A. No, sir. 

Q. On North Capitol? A. Facing North Capitol there is C-2 zon- 
ing, yes, sir. 
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Q. Actually, there is C-2 zoning the whole length of North Capitol 
Street from Florida Avenue down to Massachusetts Avenue, isn't there? 
A. Bascially, the strip zoning on both sides of North Capitol Street. 

Q. That strip zoning came in with the Lewis plan, did it not? A. 
Yes, sir. 

Q. And what it is, when you say "strip zoning," it is a narrow 
depth of ground to the first alleys in the block, is it not? A. Basic- 
ally, that is correct, yes. 

Q. Going back to the categories, could you tell us briefly what the 
differences are in the residential categories? A. Well, there are num- 
erous residential categories. The highest, of course, is what they call 
R-1-A, which has only detached homes, 75-foot front of the street, 7500 
square feet. R-1-B — 

Q. On smaller lots but detached? [23] A. Smaller lots; 50 feet 
front, 5,000 square feet. Then you have R-2, which is 20 feet, and row 
houses, certain distance. Then you get down to R-3 which drops it still 
further. You get down to R-4 which is 18-foot front for a single row 
house with a minimum area of 1,800 square feet in the lot. Or if you 
want a semi-attached lot, it has to be 30 feet with 3,000 square feet in 
the lot. 

Q. You have started at R-1, with your fully detached houses, say 
in Northwest section of Washington, and the R-2 goes into a semi-de- 
tached type of house, and then you get to R-3 and here you have got your 
row houses. And then when you get to R-4, youhave not only row houses 
but you have got possibility of some flats? A. R-4, row houses or 
what they call conversion -- convert, or you can build apartments in 
R-4. 

Q. When you say "apartments,"' you are speaking, aren't you, of 
something with a height limitation of 40 feet? A. That is correct. 

Q. And it has to also occupy no more than 40 per cent of the 
ground? A. That is correct. 
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Q. So that you have got backyards and side views. And also it has 
an F.A.R. of no more than .9, is that correct? A. Yes. 

Q. Could you tell us, because it seems to be a mystical phrase, 
what to you F.A.R. means, and illustrate it. A. F.A. ratio means if 
you own a lot 2,000 square feet in area -- that is not a good one. When 
building an apartment, and your lot is 5,000 square feet, it means you 
can have a building on that site which could not cover more than 40 per 
cent of the lot, or 2,000 square feet of the lot area. And in this case 
you could not go over 40 feet in height. The floor area ratio as set by 
the Zoning Code is .9. It means the gross area of the building, the 
first, second and third floors if you have that many, cannot exceed nine- 
tenths times the lot area of 5,000 or 4500 square feet. So assuming 
you are going to occupy the full 2,000 in this case, you would have a 
building three stories in height, 1500 square feet of floor. 

Q. Could we go through this briefly, and slowly, Mr. Owen, be- 
cause you Say it faster than most in the room -- you certainly talk 
faster than all of us. A. Assuming the lot is 5,000 square feet. 

Q. Assume the lot is 5,000 square feet. A. Under the zoning R-4, 
the building could cover 40 per cent of the area or 2,000 square feet. 

Q. You can put 40 per cent building on here, which roughly trans - 
lated becomes -- you can occupy 2,000 square feet? (25) A. With the 
building. 

Q. Of the ground with the building? A. That is right. 

Q. So you have got to have backyard and side? A. You also have 
to provide parking. 

Q. This F.A.R. business, but you can gotoa height? A. Of 40 
feet. 

Q. Of 40 feet and that would be four stories? A. ‘You could. But 
normally you wouldn't go but three because a four- sstory walk-up is not 
practical. 

Q. You can't go practically over three. So you have nine-tenths of 
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5,000 feet of floor area of apartments, right? A. That is correct. That 
would be 4500 square feet. 

Q. In other words, you can put 4500 square feet of apartment sur- 
faces inside this three-story building that occupies 2,000 square feet 
of the ground, correct? A. That is correct. 

Q. And actually, this sort of arithmetic is mainly today what de- 
termines the value of the ground, does it not? A. That is correct. 

Q. In other words, today, after the Lewis Plan, with his formulas 
for zoning and building, demand being equal, and there being not too 
many undesirable elements perhaps) you can almost sit in a place and 
say that under this circumstance I [26] can find out what can be put on 
there and therefore what is the value. Now, zoning as far as the R-5 
district is concerned, takes you into what? A. The R-5 is A, B, C, 
and D. 

Q. R-5-A? A. They become more intensive apartment use. In 
other words, an R-5 is like R-4. In other words, it is a transition be- 


tween the two zonings. You likewise have a nine-tenths per cent F.A. 
R. R-5-B is 1.8. R-5 -- 


Q. R-5-C? A. I think is 3.5. And R-5-D is 6. 

Q. Now let's translate that again, if you will. You say there is no 
difference between R-5-A -- A. You have a nine-tenths of -- 

Q. The F.A.R. is the same. You can occupy more of your lot? 
A. Lot area. And your parking requirements will vary. For instance, 
I don't recall what it is for R-5-A, but here you have to have parking 
spaces for every four apartments. 

Q. That is R-4? A. R-4. 

Q. R-5-A hasn't that parking requirement therefore you can use 
more of your land? A. R-5-A does have a parking. 

{27] Q. But it is not as stringent as R-4? A. I wouldn't want to 
say, sir, but I will check. R-5-A is the more stringent from the park- 
ing problem. You have to have a parking for every apartment. 
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Q. Now, while you have the book open there, take R-5-C category, 
which is going up the scale. R-5-C. A. R-5-C is the same as R-4 for 
the parking requirement. One for every three. 

Q. One for every three apartments, correct? A. That is right. 

Q. This adds to the value of the ground, this fact, doesn't it, less 
parking space is required in your building than in the other categories ? 
Isn't that correct? A. Well, frankly, you are building an apartment 
house, the general tendency is to build one for one, no matter what your 
zoning is, from a practical point of view. 

Q. But you are not required to do that? A. Not reamed to do 
that, that is correct. 

Q. Going back to R-5-C, can you convert the 5, 000- foot lot, say, 
and its values to R-5-C. R-5-C, first with your F.A.R., which is your 
floor area ratio. This is what? In R-5-C? A. R-5-C is 3.5. 

[28] Q. 3.5. And translating that, that means, does it not, that 
you can have in this building, 5,000 plus 2,500, or 17,500 square feet of 
apartment floor -- that is what that equals -- as against -9 of this, 
which is roughly 4500 F.A.R. equivalent, correct? A. That is correct. 

Q. Now, what is your height limitation? How high can you go? 

A. R-5-C, my recollection is 60 feet. But I would like to check it 
first. 
Q. Mr. Owen, I am certainly tickled pink to find you have to go 
back to the book too. A. Mr. Hannan, there are so many of them, if 
you try to carry them in your head you get lost. The ‘only ones who 
really know are the architects. 

R-5-C can go to 90 feet. 

Q. Ninety feet? A. That is correct. 

Q. That is 90-foot height, and translated today this is an eight- 
story building? A. Eight-story building. 

Q. Also, it is eight stories but under another regulation you can 
make it practically nine stories, can't you, if that first story the ceil- 
ing doesn't go more than 4 feet above [29] the level of the ground -- in 
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other words, half-basement story? A. That doesn't affect your buiid- 
ing occupancy, your area, however. 

Q. No, but you can get another story on if your property is such 
that you had better go up than go out? A. You can do that. 

Q. And sometimes it is much better to go up than to go out, de- 
pending upon the size of the lot? A. Rarely. In most cases that is 
done in the lower zoning, not in R-5-C. 

Q. Now, it is eight stories. How much of that ground may be oc- 
cupied? R-A-4 we could occupy only 2,000 feet of the ground. A. R- 
5-C can occupy 75 per cent of the lot. 

Q. You can occupy 75 per cent as against 40 per cent of the lot. 
Now, this difference in zoning is equated in a difference in value, is it 
not? A. That is correct. 

MR. LIOTTA: Objection. Incompetent, irrelevant and immaterial. 
Your Honor, I thought Mr. Hannan was testing Mr. Owen's knowledge 
of zoning. However, now he is attempting, I believe, to apply it to this 
particular property. I respectfully submit that the burden is on him, 
first, to show [30] that there is a probability of rezoning and, two, that 
the market would demand it. I respectfully submit that if he is asking 
these questions on cross examination, he has to stand ready to proffer 
thathe is going to prove that there is a market for it and that there was 
a probability of rezoning to this particular zoning. 

THE COURT: I think Mr. Liotta is correct on that, Mr. Hannan. 

MR. HANNAN: If Your Honor please, first, Iam certainly testing 
the witness's knowledge of zoning. 

THE COURT: I think we have done that. 

MR. HANNAN: And testing the bases, if Your Honor please, of 
valuations, and I am just beginning on the question of valuation, be- 
cause this witness has stated that he valued this upon comparatives, 
of certain uses. And, if Your Honor please, I am perfectly well pre- 
pared to proffer at the time of my case. 
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THE COURT: I think R-5-A were his comparables, not R-5-C. 

MR. HANNAN: Pardon? 

THE COURT: As I understood the witness's testimony, it was R- 
5-A, not R-5-C. You have asked him about R-5-C. 

MR. HANNAN: But, if Your Honor please, Iam getting to each one 
of these in turn, in this neighborhood. This [31 ]neighborhood is a neigh- 
borhood of many mixed uses, and zonings. And, if Your Honor please, 
I am orderly proceeding to each of these to show the values, taking the 
dollar value as he bases it as a unit for R-4. 

THE COURT: I think we are confronted with R- 4 SEE here, 
not R-5-C. 

MR. HANNAN: If Your Honor please, I would be willing to prof- 
fer at this time, to show that next to this property, on the square adja- 
cent to it, as of the date of taking, it was zoned R-5-C. 

MR. LIOTTA: Of course, that isn't sufficient to oe past my ob- 


jection, Your Honor. He has got -- 


MR. HANNAN: Just a moment. I haven't finished. 

As of the date of taking, the property adjacent to this was R-5-C. 
It had been just zoned. And I will proceed further, but, if Your Honor 
please, this is the proffer that I now make to you, and pubon this I would 
examine the witness on R-5-C. 

THE COURT: Which property are you referring to, Mr. Hannan? 

MR. HANNAN: If Your Honor please, the property that has been 
made R-5-C is what was known as the Sibley Hospital. 

THE COURT: That is on North Capitol Street, though. 

[32] MR. HANNAN: That is on North Capitol Street. But the Sib- 
ley Hospital property ran backa distance of over 250 feet, from North 
Capitol Street. 

Now, may I orient all of us here on this? 

MR. LIOTTA: Just a minute, Mr. Hannan. I have an objection. 

MR. HANNAN: If Your Honor please -- 
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MR. LIOTTA: Ihave an objection. I am going to move for a mis- 
trial. 

I would like to approach the bench on this, Your Honor. 

THE COURT: Very well. Come to the bench. 

(At the bench:) 

MR. LIOTTA: Mr. Hannan knows for a fact that the property he is 
talking about is property that was acquired by the District of Columbia 
Redevelopment’ Land -- or the National Capital Housing Authority, and 
it is part of this project. And those sales are not admissible in evi- 
dence. That zoning was a reused zoning, as I understand it, and that is 
exactly what he is going to discuss. If that is it, that is not relevant 
or competent evidence in this case. 

MR. HANNAN: If Your Honor please, this zoning is done by the 
Zoning Commission and not by R.L.A. or the District Building. It is 
not done by me or anybody else. This zoning, [33] and this is the ques- 
tion -- is the susceptibility of zoning, the reasonable possibility of 
zoning. And it isn't a question of who owns it or who doesn't own it. I 
am speaking of zoning. And I don't know what the price -- I am not go- 
ing to speak as far as a comparable price of this property is concerned. 
I don't know what the price is. This property, I think, was conveyed to 
-- it is N.C.H.A. Ihave no idea what the price is. It may have some 
bearing. And it may come out that it has some bearing. But my point 
is: On the day of this taking, this adjacent property was newly zoned 
by the Zoning Commission to R-5-C. 

MR. LIOTTA: Have you finished? 

MR. HANNAN: If Your Honor please, I am not in my case. Your 
Honor, upon his request I have made the proffer that Your Honor sug- 
gested was proper to be made, on cross examination of this witness, so 
as to show that his putting 20 cents a foot on property across the street 
from property that is zoned as R-5-C, and that, frankly, ranges in 
price from six to fifteen dollars a foot, is unreasonable. And this is 
valid cross examination. 


JA 73 


MR. LIOTTA: May I be heard? 

MR. HANNAN: I am not in my case yet. 

MR. LIOTTA: May I be heard? 

THE COURT: Certainly. 

[34] MR. LIOTTA: He brought up the subject of commercial 
property. I didn't on my direct examination. But the Sibley property 
when it was taken was not zoned R-5-C. It was zoned C-2. It was part 
of this project -- the very project we are involved in. The sale is cer- 
tainly subject to the reuse situation. In other words, this is going to be 
a different area. It has been held here time and time again that any 
sales that are a result of this project, any enhancement or decrease 
by reason of the project, make those sales inadmissible. That is ex- 
actly what he is getting into. That would -- 

MR. HANNAN: I am not speaking of the sales. 

THE COURT: I will sustain you on that. 

MR. HANNAN: If Your Honor please, I am not SEES of the 
Sales. 

THE COURT: No. But I think we are getting Or a situation ma- 
terailly different when we talk about R-5-C and Sibley REGpEES: I will 
exclude that. 

MR. HANNAN: In what respect, if Your Honor please? 

THE COURT: I will exclude that. The Court has FEICee 

MR. HANNAN: Do -- 

THE COURT: The Court has ruled. 

(End of the bench conference.) 

[35] BY MR. HANNAN: 

Q. Mr. Owen, do you have any sales of any R-4 property in this 
area? A. I have but don't have them with me, yes, sir. I have sales 
of R-4, I told you about in Fenton Court. 

Q. Now, actually, since the Lewis Plan there a been no new 
improvements in this area in the R-4 category, have there? A. There 
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have been very few -- let's put it that way. There probably have been 
some, but very few. 

Q@. And the Lewis Plan came in in 1958, did it not? Eight years 
ago? A. March of '58. May of 58, I beg your pardon. 

Q. You find that this is the result of a lack of demand? A. No. 
It is because the buildings that exist in this area are generally two or 
three-story brick dwellings, or two or four-family flat buildings, or 
stores with apartments above them, or smaller apartments built prior 
to this zoning, which occupy for the most part greater lot occupancy 
and are more intensive development than probably admitted under the 
R-4 zoning. So for those particular owners, it behooves the owner to 
keep the apartment, particuarly the apartment dwellers. 

[36] Q. You mean, to repair them rather than to remove them? 
A. If the property were removed, they could not put back as intensive 
a development as exists. 

Q. Actually the subject property, being second commercial as of 
the time of the Lewis Plan -- A. It was R-4 when the Lewis Plan 
came into effect. 

Q. The Lewis Plan made it R-4? A. That is correct. 

Q. There was no R-4 before the Lewis Plan? A. That is correct. 

Q. It took second commercial property and turned it down into 
residential, did it not? A. It changed the zoning, yeS, Sir. 

Q. That turned it down, didn't it? It down-zoned it? A. Well, in 
1956 or ‘57, this Mr. Lewis was engaged by the City to make a city- 
wide study of the whole zoning problem. He did not single out any in- 
dividual area. He took into consideration what use was made of cer- 
tain properties in certain areas. Then he established an overall mas- 
ter plan, which was advertised, public hearings, anyone had objections 
had the right to voice the objections. Then after a certain period of 
time, I don't know the legal requirements under the [37] law, but the 
plan was promulgated and became effective, as I recall, in May of '58. 
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Q. Actually there are many instances that you have come across 
Since the Lewis Plan where you differ from the Zoning, do you not ? 

A. That the property differs? 

Q. You would differ as an expert on zoning, you would differ from 
the zoning that was placed under the Lewis Plan? 

MR. LIOTTA: Objection as incompetent, irrelevant and imma- 
terial. 

THE COURT: Sustained. 

MR. HANNAN: If Your Honor please, may I approach the bench 
on this matter? 

THE COURT: Yes. 

(At the bench:) 

MR. HANNAN: If Your Honor please, I am proceeding on my ex- 
amination to show that this land had as of the time of taking a possibil- 
ity of rezoning, a probability of rezoning. And Iam allowed to do that 
on cross examination, under the H & R v. District of Columbia case. 


If Your Honor would like to see it, I have it right here. 

MR. LIOTTA: I think the case provides he must affirmatively 
show there was a reasonable probability there [38] would be a change 
of zoning and that there is a market for that zoning, of that type of use 
in the area, before he goes into anything else. : 

THE COURT: What do you rely on? 

MR. HANNAN: If Your Honor please -- 


THE COURT: Just show me. 

MR. HANNAN: If Your Honor please, it is Judge Washington's 
opinion on the first four pages. The second, third and fourth pages. 

THE COURT: I will let you question him, if he can testify -- I 
don't know whether he can -- regarding the probability of a change in 
zoning. 

MR. HANNAN: Very well, Your Honor. 

MR. LIOTTA: The only thing I am suggesting peres and again, and 
I am following that same line, this probability that they were talking 
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about in that case, as I recall, has to be shown by facts. And I pre- 
sume Mr. Hannan is going to proffer -- before he cross examines be- 
yond the scope of my examination -- he is going to show from the facts 
that there was a probability. And by “facts,"' I mean properties that 
were rezoned and not Redevelopment Land Agency. 

MR. HANNAN: If Your Honor please, I don't understand what his 
request is at all. This case is perfectly clear. And the facts are per- 
fectly clear here. 

[39] MR. LIOTTA: May I see the case, Your Honor? 

THE COURT: Surely. I think that line underlined is the key to the 
situation, Mr. Liotta. 

MR. LIOTTA: I don't argue with this case, but it says in this case 
there was a clash of credible testimony based on a reasonable founda- 
tion. I didn't try this case. This was a District of Columbia case. I 
have no objection to him going into these items, but I am saying that if 
he is going to do this -- I didn't go into this -- if he is going to do it, he 
is beyond the scope of my direct examination. And I submit he has got 
to tender to the Court that he is not only going to show this but he is 
going to prove it. 

MR. HANNAN: May I answer that? This witness has based his 
valuation on the comparative valuation on the R-4 usage of this prop- 
erty. 

MR, LIOTTA: That is exactly what it was zoned. 

THE COURT: I think it would be more orderly if you would seek 
to develop this theory in your case, rather than attempt to do it on the 
other fellow's witness. You are going way beyond the scope. 

MR. HANNAN: If Your Honor please, this is exactly it. I beg to 
differ, in the sense that the value of a piece of property on a given date 
connotes its probable rezoning, any future use in the immediate neigh- 
borhood or immediate [40] future. And this may be shown on cross- 
examination as compared with his statement. 
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THE COURT: I will let you ask the witness whether he is in a posi- 
tion to testify concerning the probability of a change in zoning for the 
area in question. If he can, you can explore it. If he says "No, I can't" 
I think that stops you with him. Maybe you can develop that line of tes- 
timony from somebody else. 

MR. HANNAN: If Your Honor please, this is almost, if I may sug- 
gest, a giveaway to him. It is a leading question. 

THE COURT: You have a right to ask leading questions on cross. 

MR. HANNAN: It is a wrong right this time. 

THE COURT: Pardon me? 

MR. HANNAN: I say, it is the wrong way this time. 

May I suggest this to Your Honor, in proceeding in an orderly 
manner. I have no objection, for the purposes of this, to ask this man 
the question surround this fact. I have no repulsion against asking this 
man questions that might make him my witness, as it were, at all. 
Otherwise, I would have to call him back. And this isn't the case of a 
directed verdict may come up. We are going to go ahead with our case, 
anyhow, and these matters are going to be developed. If Your [41] 
Honor please, I under all right, I think it is only fair -- he said make 
a proffer. I made the statement, the proffer is that this property was 
zoned R-5-C within 60 yards of this property within 2D months before 
this taking took place. 

MR. LIOTTA: We have been all through that, Your Honor. 

THE COURT: Yes. I have ruled on the Sibley Hospital. 

MR. LIOTTA: Your Honor, I have no objection to him asking the 
question any way he sees fit at this point concerning the zoning. I re- 
spectfully submit the answer he gets, he is bound by it. And then he is 
in a position that Iam going to object to any testimony contrary to what 
Mr. Owen says on this witness stand. 

MR. HANNA: This is a new rule, if Your Honor Sicasel 

THE COURT: Mr. Hannan, you have been in this trial game a long 
time too. But one of the first lessons I was taught was be very chary 
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on seeking to develop your case from the other fellow's experts. You 
often get clobbered. 

MR, HANNAN: I understand. 

THE COURT: I don't need to advise you. You have had as much 
experience in trial work as I have. 

[42] MR. HANNAN: I understand your position, Your Honor, fully. 
But, after all, this man has come in and he has solemnly stated that 
this has a value of 20 cents a foot. Twenty cents a foot. If it is R-4 
valuation -- 

THE COURT: You can ask him the question about whether he is 
in a position to testify concerning the probability of a zoning change of 
the property in question to R-5-C. I don't know whether he can or not. 
But you can ask him. 

MR. HANNAN: If Your Honor please, I don't think that that is a 
question, in the sense this witness might well say to himself, nobody 
can predict -- 

THE COURT: Probably will. 

MR. HANNAN: And nobody can say what the Zoning Board will do, 
and certainly I can't tell them what to do. 

THE COURT: We can't try this case on what the zoning might 
have been or in your opinion should have been. We are trying it on the 
basis of what the facts are. 

MR. HANNAN: That is right. 

THE COURT: Yes. So in order to reflect the teaching of the case 
-- what is the name of that again? 

MR. HANNAN: H & Rv. District of Columbia. 

THE COURT: What was the date of it? 

MR. HANNAN: May of '64. 

THE COURT: All right. Ihave seen it but I [43] didn't recall it. 

(End of the bench conference.) 


BY MR. HANNAN: 

Q. Mr. Owen, could you tell us the possibility of 3 a Bhan in zon- 
ing of this piece of property? 

MR. LIOTTA: I object to that question, Your Honor. It is beyond 
the framework. He is talking about possibility. 

THE COURT: Probability. 

MR. HANNAN: The case used both words, if Your Honor please: 
possibility or probability. 

THE COURT: You use the word "probability," over Mr. Liotta's 
objection. 

THE WITNESS: I think the probability would be very remote. 

BY MR. HANNAN: 

Q. And upon what do you base your statement ? A. The general 
attitude of the Zoning Commission to change zoning within the District 
of Columbia, except under considerable proof, and when they do do it 
they do it on an area-wide basis more or less. They don't single out 
what they refer to as spot zoning. There is contemplated -- This 
ground, as you know, is being taken for another use by the Govern- 
ment. 

MR. LIOTTA: If Your Honor please, I respectfully -- 

BY MR. HANNAN: 

Q. Exclude that consideration from your answer, if you [44] 
please. A. I will say it would be very, very remote. : 

Q. Are you familiar with the rezoning of the property adjacent to 
it? 

MR. LIOTTA: I object to the question. He has got his answer, 
Your Honor. I respectfully submit he is bound by the answer the wit- 
ness gave him. He went beyond the scope of the direct examination. 
Now he is attempting to attack the credibility of his own witness. 

THE COURT: I think I will have to sustain that abjection, Mr. 
Hannan. 
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MR. HANNAN: Is it Your Honor's position that I may not go into 
the comparative values of the uses? 

THE COURT: Ihave ruled at the bench on a proffer concerning the 
adjacent property which fronts on North: Capitol Street. 

BY MR. HANNAN: 

Q. Mr. Owen, with respect to the North Capitol Street corridor, 
could you state whether or not there has been, since 1958, an increase 
in value of the property along this corridor? A. Generally I would say 
it has probably decreased in value. 

Q. Since 1958? A. Except the extreme ends of it, like H Street 
and [45] New York Avenue. 

Q. Are you familiar with the price that was paid by the Foley 
Electrical Company in 1965? A. OnK Street ? 

Q. Yes, sir. A. That land is zoned industrial use. 

Q. Are you familiar with the price of it? A. Approximate price, 
yes, sir. 

Q. Are you familiar with the price of C-2 property on the east 
side of North Capitol Street, between H and Florida Avenue? A. Yes. 

Q. Could you tell us what that valuation is? 

MR. LIOTTA: I object. 

THE COURT: Sustained. 

BY MR. HANNA: 

Q. As of 1958, when the Lewis Plan came in, is it your testimony 
that this parking lot was available as of right? A. That is my under- 
standing, yes, Sir. 

Q. In other words, a man could use the property then for parking? 
A. Without referring back to the old zoning regulations, I would say he 
had the right. 

Q. You examined this parking lot, did you? [46] A. Yes, sir. 

Q. With respect to the alleys, at the present time there is no evi- 
dence of the alleys in that area, is there? 
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MR. LIOTTA: Objection. The plat that was admitted into evidence, 
that counsel consented to, shows those alleys. That is contrary to the 
fact. | 

MR. HANNAN: I mean, viewing it as you walk upon the premises. 

THE COURT: The jury has seen the property, Mr. Hannan. 

MR. HANNAN: I understand that, if Your Honor please. 

THE COURT: I will sustain the objection. 

MR. HANNAN: I can examine the witness: 

THE COURT: I will sustain the objection. 

BY MR. HANNAN: 

Q. The parking lot that was established there was in existence as 
of the time of the taking, was it not? A. That is correct, yes. 

Q. You stated, I think, that a rental value of 20 cents per foot was 
reasonable for parking lot of that size in that area, is that correct? 

A. That is correct, yes, sir. 
Q. Are you familiar with the parking lot at Third and M Street, 


Northeast, that is occupied by the Diamond Cab [47] Company? A. 
Third and M what? 


Q. Third and M, Northeast. A. That is on industrial ground. 

Q. No. Isay are you familiar -- A. With the location. IT am not 
familiar with the particular transaction. 

Q. It is occupied as a parking lot? A. It is occupied as a cab 
depot. 
Q. But it is mainly a parking lot, is it? A. IfI recall correctly, 
they do some service work there, Mr. Hannan, as well. 

Q. I come back to my question. I say, mainly it is occupied as a 
parking lot for the cab company? A. Cabs come there to be fueled 
and serviced and leave. They dispatch them. 

Q. You testified here the highest use you thought for this prop- 
erty was as parking lot? A. I said, as used. That is the highest value 
at this particular moment. Because the value that would be produced 
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by the income exceeds what could be produced if the land was sold for 
residential use. 

Q. But its highest and best use is as a parking lot? [48] A. That 
is correct. 

Q. Now, Third and M Street, Northeast, is approximate ly no more 
than four or five squares from this location, is it? A. That is cor- 
rect. But that is -- 

Q. This is just across from NorthCapitolStreet? A. They have a 
different zoning there, Mr. Hannan. 

Q. I direct your attention to the use. A. Yes. 

Q. As ause as a parking lot for the taxis? A. That is correct. 

Q. Do you know what that property rents for as a parking lot? A. 
No, I do not. 

Q. If you were informed that the parking lot -- 

MR. LIOTTA: Object. 

BY MR. HANNAN: 

Q. -- occupies an area of 40,325 feet -- 

THE COURT: Mr. Hannan, if there is a difference in zoning, I will 
sustain the objection. 

MR. HANNAN: If Your Honor please, the difference in zoning, this 
witness has testified, is immaterial when it is a question of present 
use for its highest purpose. 

THE COURT: I will sustain the objection. 

[49] BY MR. HANNAN: 

Q. As of the time of 1958, could you state whether or not there 
was a demand for C-2 property in Washington? 

MR. LIOTTA: I object to the question. Irrelevant. 

THE COURT: Sustained. 

BY MR. HANNAN: 

Q. Could you state whether or not as of the time of the taking of 
this property there was a demand for R-5-C property in the District 
of Columbia? 
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MR. LIOTTA: Objection. Incompetent, irrelevant and immaterial 
to this proceeding. 

THE COURT: Sustained. 

Gentlemen, we will take a ten-minute recess. 

(Thereupon, at 11:25 a.m., a recess was taken until 11:45 a.m.) 


AFTER RECESS 


BY MR. HANNAN: 

Q. Mr. Owen, you testified with respect to the Geveionment of the 
property that we are considering, that is, that is shown on the plat here. 
You testified that the alleys could be moved, did you not? A No; I 
didn't say moved. Relocated. 

Q. I said, moved? A. One alley. 

[50] Q. One alley? A. And the other two alleys widened. 

Q. Could you step down here and point out what: you meant by that? 

(The witness stepped to the board.) 

A. This was the 14.17-foot alley which I referred to. So these lots 
would be occupied, they have to face a 30-foot alley, under the Code. 
Can only be improved by alley houses. They can't be improved by 
apartments. This alley is 23.25 feet wide. So if the owner so elected, 
and assuming the District Government approved, he could widen this 
alley, give up six and three-quarter feet of his land area, which would 
make that much shallower. He would likewise, in order to comply with 
the regulations, have to give up 15.83 feet over here, to make this a 
30-foot width. Then you have a 30-foot alley having access to a street. 
Be able to put alley houses on these rear lots. Now, ‘common sense 
would tell him, assuming the District of Columbia likewise would ap- 
prove this, to relocate this alley. 

Q. You are referring now to the alley separating these? A. Yes. 

Q. If there is no objection to this ownership and he owns these 
two? A. He has to provide this land here with sieve So [51] he would 
have to relocate another alley over here. 
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Q. But if this man would consent? A. And if the District would 
consent. Under the Code that would have to be 15 or 16-foot alley, be- 
cause they will not permit 10-foot alleys any more. 

Q. Actually, with respect to this alley here, are you familiar with 
the District of Columbia Building Code providing for the bridging, when 
you have ownerships across alleys? A. That takes an Act of Congress 
almost to get it. 

Q. Are you familiar with the Building Code to that extent? A. It 
is very involved, yes. 

Q. But there is that possibility? A. On one level, yes. 

Q. Then Pierce Street would be considered a front for this par- 
cel? A. They wouldn't let you put apartments back here. 

Q. No. But you could build and you could bridge on this alley? A. 
Assuming you could get permission from the District of Columbia to do 


it. 
Q. But there is a provision in the Code for it? A. Yes, sir. 


Q. What is the relation, under normal circumstances, [52] of ad- 
joining ownership to an alley -- under normal circumstances? 

MR. LIOTTA: I object to the question. I think counsel, if he will 
explain a little ‘bit what he is talking about, we will be right back. I 
object to where it stands as being irrelevant to these proceedings and 
asking for a legal conclusion from this witness. 

THE COURT: I will sustain that. 

(The witness returned to the witness stand.) 

BY MR. HANNAN: 

Q. Mr. Owen, have you any record of a sale of property in thearea 
within a range of six blocks of the subject property, record of sale 
within, say, the last two years, at two dollars a foot? A. Oh, they vary 
from a dollar to a dollar and a quarter, a dollar and a half, one dollar 
seventy-five, two dollars, yes. 

Q. Could you give me an example of a piece of ground that sold for 
a dollar and a half a foot within an area of six blocks of this? A. Yes. 
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MR. LIOTTA: Object. Incompetent, irrelevant and immaterial. 
If we are talking about similar zoned property, that 'is one thing. Just 
a general question like that, we could put in all kinds. 

[53] THE COURT: I think Mr. Hannan can amend his question to 
cover the type of property in question. 

MR. HANNAN: I will withdraw my question, if Your Honor please. 

I have no further questions. 

MR. LIOTTA: No questions. 

THE COURT: Thank you, Mr. Owen. 

(The witness stepped down.) 

MR. LIOTTA: If Your Honor please, the Goreruicnt rests. 

THE COURT: Mr. Hannan, the Government has rested. 

MR. HANNAN: Pardon. I didn't hear it. 

THE COURT: The Government has rested. 

MR. HANNAN: Mr. Nash, would you kindly take the stanc. 

Thereupon 


DONALD S. NASH 


called as a witness by defendants, being first duly swom, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. HANNAN: 

Q. Would you state your full name, please. A.. ‘Donald S. Nash. 

[54] Q. Where do you live? A. 1816 Bryant Street, Northeast. 

Q. How long have you lived there? A, Thirty-five years. 

Q. Mr. Nash, you are the owner of the property that was taken 
here? You and Mrs. Nash? A. Iam. 

Q. How long had you owned that? A. I think the best part of ten 
or twelve years. 

Q. That is about 1956? A. 1954. 

Q. Now, at the time that you bought it, could you describe what 
the zoning was of this property? 
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MR. LIOTTA: Objection. Incompetent, irrelevant and immaterial. 
The only question is the property as it was on October 29, 1965. 

MR. HANNAN: If Your Honor please, this lends itself to the ques- 
tion of the possibility or the probability of rezoning. 

MR. LIOTTA: If Your Honor please, I respectfully submit that by 
going beyond the direct examination of Mr. Owen, he is bound by Mr. 
Owen's testimony. The testimony was "very remote." He cannot at 
this time impeach the testimony of his own witness. 

[55] THE COURT: I will permit the question. I don't understand 
it is impeachment. 

BY MR. HANNAN: 

Q@. What was the zoning as of the time? A. C-2 commercial. 

Q. C-2. What did that mean so far as the owner was concerned? 
A. Well, it was, from my standpoint, it was more valuable for com- 
mercial use then residential in that area. 

Q. This was what was known as second commercial under the old 
Code, was it not? A. Right. 

MR. LIOTTA: Excuse me, may I interrupt you a moment? 

Your Honor, Mr. Owen is still in the courtroom. Of course he 
may be called back for rebuttal. I would ask him to leave. 

THE COURT: Mr. Owen seems to have taken the hint. 

You may proceed, Mr. Hannan. 

BY MR. HANNAN: 

Q. Mr. Nash, you stated that at the time you bought it, it could be 
used for second commercial purposes? A. Correct. 

Q. And could you describe briefly what you understood [56] the 
range of those purpose was at that time? A. I did not understand the 
question. 

Q. What was second commercial? What did it mean? A. You 


could use it for shops, garages, uses of that kind. 
Q. Light industrial? A. Machine shops, light industrial. 
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Q. How was it improved as of the time you bought it? A. When I 
bought it, it had, I think, sixteen buildings on the property, and eighty- 
some apartment units that were in very bad repair. And I debated over 
a period of several months as to whether to repair the buildings or to 
remove them and sell it for commercial use. 

You want me to go further on that ? 

THE COURT: I think you have answered the amenion, 

BY MR. HANNAN: 

Q. What, if anything, did you do? A. Well, my thinking at the 
time was this: that I had a piece of property with buildings on it which 
needed considerable improvement, and I figured it had a value at that 
time of probably, for the eighty-some units. of about $100,000. And I 
figured I would have to spend probably another hundred thousand to put 
them in habitable condition. And at [57] the same time, I felt I would 
resell the ground if it was clear. At that time I figured that the ground 
in that area of commercial use was bringing about five dollars a foot, 
and so I figured, well, I could get perhaps $150,000 for the building, or 
sell it. I would have a $200,000 investment in it after I put the improve- 
ments in it. And of course in remodeling it is something of a strain to 
have the work done and do it. So I decided it would be better for me to 
have the buildings removed. And at that time, the fish merchants in 
Southwest Washington were being pushed out and I was fairly close to 
the Fifty and Florida Avenue market. And my feeling was that I would 
remove the properties and then approach some of those people to sell 
or lease the property to them for that type of use. So I gave contract 
out to have them all removed. And as is usually done in case like that, 
I left the wall up and temporarily used it for parking. 

Q. Did you have a permit for this ? 

MR. LIOTTA: Excuse me. 

THE WITNESS: Yes, I had a permit; yes. 

MR. LIOTTA: Your Honor, I move to strike the answer that he 
gave. He gets into a question of possible frustration. Gets into a ques- 
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tion of something that happened that has no relationship to the date of 
taking. I ask Your Honor to strike the answer. 

[58] THE COURT: Parking lot testimony? 

MR. LIOTTA: Question concerning the $100,000, $150,000, and 
what he had and what he didn't have as of 1957, and ask Your Honor to 
instruct the jury to disregard it. 

MR. HANNAN: If Your Honor please, under our Court of Appeals 
decisions the owner has a right to testify as to the value of his prop- 
erty. 

MR. LIOTTA: As of the date of taking. Not five or six or seven 
years prior thereto, under conditions that were different. 

MR. HANNAN: Your Honor, this runs to the value and to the rea- 
sonable and probable zoning of the property. 

MR. LIOTTA: Has no relationship, I submit, to the zoning of the 
property as of the date of taking in this case. 

THE COURT: There is some merit in what you Say, but I will let 
the answer stand. 

BY MR. HANNAN: 

Q. Did you have a permit for the use of this property as a parking 
lot? A. I did. 

Q. You said that you left the walls standing. Are those walls that 
are there now the fronts, as it were, of the houses that were on there? 
A. That is right. Bricked in the door and window [59] opening and cap- 
ped the walls to leave a fence there for security for parking. 

Q. Was the whole are surrounded. A. The whole area was sur- 
rounded, yes, sir. 

Q. And gated? In other words, you could secure the whole lot? 
A. That is right. I put two gates, high gates that we could lock. 

Q. How long have you maintained that as a parking lot? A. Ever 
since the first permit was taken out. Annual parking license renewed 
each year. 
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Q. Did you say it was used for the Diamond Cab? A. No; this was 
not. Diamond Cab was Third and M. Property at Third and M, but not 
this property. 

Q. You have some other property in this area, do you not? A. 
Yes. 

. You just mentioned Third and M Streets, Northwest? A. Right. 


Q 
Q. And is that property used as a parking lot ? A. It is. 


Q. Ona lease? A. Yes. 

Q. And what is the rental of that property? [60] A. It is -- 
MR. LIOTTA: Objection. 

THE COURT: Sustained, unless you can show it is the same zon- 


ing. 
MR. HANNAN: If Your Honor please, the testimony of the previous 
witness was that the highest use for this property was as a parking lot. 
And I offer at this time to show the value of adjacent or nearby parking 
lots, rentals, so as to show the value of this property as parking lot. 

THE COURT: Sustained. 

MR. LIOTTA: Thank you, sir. 

BY MR. HANNAN: 

Q. Do you know the zoning of the lot at Third and M Street, North- 
east? A. It's C-2, I think. 

MR. HANNAN: If Your Honor please, this lot was C-2 as of the 
time of his acquisition. 

THE COURT: The court has ruled on that, Mr. Hannan. 

BY MR. HANNAN: 

Q. Do you have any other property that you use for parking lot in 
the area? A. Ido. 

Q. Where is this piece? A. In the rear of 703, 705 and 707 First 
Street, [61] Northwest. 

Q. That is about how far from this property ? A. It's three blocks, 
Ithink. Three blocks. 
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MR. HANNAN: If Your Honor please, the map shows this to be the 
same zoning as this property. 

MR. LIOTTA: I think that the witness can establish that by ques- 
tion, so I can know what the witness Says. 

BY MR. HANNAN: 

Q. Is it of the same zoning as of this property? A. As far as I 
know, it is. I haven't checked it to be sure. But I think it is the same 
zoning. 

MR. LIOTTA: I object to any questions concerning it until we 
know what the zoning is. 

MR. HANNAN: If Your Honor please, again I proffer it. It is used 
as a parking lot. 

THE COURT: No. Ihave ruled on that point, Mr. Hannan. Park- 
ing lots may be in many zoning categories and the amount paid for it 
based on many different circumstances. I will permit testimony of 
property zoned as the property in question is zoned. 

MR. HANNAN: If Your Honor please, I can't determine from this. 

THE COURT: I will permit you to check that over [62] the noon 
recess. 

You may proceed with other questions of the witness. 

BY MR. HANNAN: 

Q. Going back to this property, what valuation do you put upon the 
property as of the date of taking this property on Pierce Street? A. 
Are you speaking of the present zoning ? 

Q. Pardon? A. The current zoning ? 

Q. No. With respect to its possible or probable use and its high- 
est and best use. 

MR. LIOTTA: I object to the question. He has not established any- 
thing other than the zoning. Established no probabilities or no market. 
Until he does -- 

THE COURT: I think there is no proper foundation for the ques- 
tion at this time, Mr. Hannan. 


BY MR. HANNAN: 
Q. Tell me this, Mr. Nash: Is there a demand in that area for R- 
5-C use? 


MR. LIOTTA: I object to that question. There has been shown 
here, by his own witness on cross examination, that the possibility of 


R-5-C zoning is very remote. Therefore there is no probability and 
therefore any question concerning [63] an impeachment of the testi- 
mony that he elicited on cross examination, I respectfully submit, is 
incompetent. 2 

MR. HANNAN: If Your Honor please, I am not precluded from 
showing other evidence at all. This is not the ruling | as I understand 
the Court to have enunciated. 

THE COURT: I will permit the question. 

BY MR. HANNAN: 

Q. Yes. A. Repeat it. 

Q. My question is: Is there a demand inthe area » for R-5-C usage? 
A. Under the cloud of the Redevelopment Land Agency, I would think 
there is no demand for any residential in there at all. 

Q. With respect to C-2 usage, could you state waehe or not there 
is a demand for this? A. Definitely, yes. 

Q. Now, this would be a usage from what type of people? A. 
Machine shops, automobile repair shops, taxicab coal uses, things 
of that kind. Warehouses. 

Q. As used for such purpose, what would be in your estimation 
the value of the ground as of the time of taking? 

MR. LIOTTA: I object. He has shown no background [64] for any- 
thing in relationship to this question. There is no demand that is evi- 
denced by market transactions. There is no probability of zoning to 
C-2 that is evidenced by actual transactions in the market. I respect - 
fully submit the question is not proper. 

THE COURT: The present state of the record, I will sustain the 
objection. 


BY MR. HANNAN: 

Q. Mr. Nash, you are in the real estate business, are you not? 
A. AS an investor. 

Q. As an investor. And you have lived in Washington all your 
life? A. Yes. 

Q. And you have been an active investor in real estate in Wash- 
ington, have you not? A. Yes. 

Q. And as such, have you traded in properties in these various 
categories of C-2 and of apartment dwellings and of row house dwel- 
lings? A. Yes. 

Q. And in vacant lands? A. Yes. 

Q. For how long have you been engaged in this business ? [65] 
A. For forty-five years. 

Q. Forty-five years? 

MR. HANNAN: If Your Honor please, I submit that I may ask the 
question now because I certainly have qualified this witness as an ex- 
perienced man in real estate in all of these areas, and in all types of 
zones, and I feel that this man can testify as to the value. 

THE COURT: Very little specificity on that. You may develop the 
specificity if you have any; the area in question, type of property in 
question. 

BY MR. HANNAN: 

Q. How many transactions or pieces of property do you think that 
you have been engaged in either yourself or with members of yourfam- 
ily in the past ten years? A. How many have I been connected with? 

Q. Yes. A. Oh, fifty or more pieces. 

Q. Are any of these pieces within this same area? That is, the 
North Capitol corridor? A. Nearby, yes. 

Q. Are they similarly zoned as C-2 or R-4? A. Yes. 

Q. And do they have the uses that you describe of either parking 
lot or of light industrial or C-2 use? [66] A. Yes. 
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Q. And you have bought and sold in these uses? A. Yes. 

MR. HANNAN: If Your Honor please, I feel that under the cir- 
cumstances he can testify. He is qualified. 

MR. LIOTTA: I object to it. His testimony is going to be con- 
cerning property that wasn't here as of October 29, 1964. In other 
words, we have got R-4 zoning here. If he is testifying his valuation 
based on C-2 or R-5-C or any other zoning without the proper showing, 
that I have suggested to the Court before, his valuation would be of no 
effect in this case and I object to it. 

THE COURT: Some of the property in question is R-4 property, 
so the witness says. 

I think, Mr. Hannan, if you get specificity on the a property the 
witness knows about, I will permit that testimony. 

BY MR. HANNAN: 

Q. With relation to the R-4 property-- 

THE COURT: Let the witness identify the eee tracts he has 
in mind. 

MR. HANNAN: Pardon? 

THE COURT: Let the witness identify the tracts [67] zoned R-4 
that he has in mind as the basis for his answer. 

BY MR. HANNAN: 

Q. Can you identify a little more the pieces poned R-4 or simi- 
larly zoned to this property that you are familiar with? A. The corner 
of New York and New Jersey Avenue, Lot 110, 111, Square 557, I own 
an apartment building there; 703-4-5 and 707 First Street, Northwest, 
I own the buildings there and the ground adjacent to it. 

THE COURT: 703-5 First Street? 

THE WITNESS: Three, five and seven First Street, Northwest. 

BY MR. HANNAN: | 

Q. How far away is that from this property? A. About three 
blocks. I had another piece on the south side of Pierce Street near New 
Jersey Avenue. Within the same taking area. 
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Q. With those in mind, could you give us what the value of this 
property is? 

MR. LIOTTA: Objection. Your Honor, I am not objecting to the 
owner giving an opinion, whether it is backed by sales or not. And of 
course this isn't. These are properties they own. But I think the ques- 
tion ought to be pinned down, if I may say respectfully, to what his 
opinion [68] of the value of this property is as of the date of taking, with 
the condition it was and the zoning that was there; not some value that 
he may testify for some C-2 use or C-5 use. 

THE COURT: The properties the witness has mentioned, if he has 
answered the question, are R-4 properties in the area. He may testify 
as an owner as to the value of those properties. And you can cross- 
examine him as to the basis of the value. 

BY MR. HANNAN: 

Q. Proceed, Mr. Nash. 

THE COURT: We understand you correctly, do we, Mr. Nash, that 
these three properties that you have mentioned specifically are R-4 
properties ? 

THE WITNESS: As far as I know. I couldn't say absolutely, be- 
cause I don't know. I haven't checked the zoning recently on them. But 
I was under the impression they all are. 

THE COURT: Gentlemen, I want to conduct this trial in as orderly 
a fashion as possible. Perhaps it would be the fair thing to adjourn 
early, or if you have other questions to put to the witness, do that, and 
then you can check the property mentioned so that we will know what 


the zoning is. I wouldn't expect you to carry this in your head, Mr. 
Hannan, [69] nor would I expect the witness to know absolutely the zon- 
ing. You can check that over the noon recess, and the question can be 
reput to the witness. We will hold it in abeyance until you know that. 
MR. HANNAN: Very well, Your Honor. 
THE COURT: Do you have other matters vou can proceed with? 
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MR. HANNAN: I feel, in order to have an orderly presentation 
here, that this should be done, if Your Honor please. 

THE COURT: Very well. 

MR. HANNAN: Because it is difficult to remember all these lo- 
cations. 

THE COURT: That clock, unfortunately, is of little service to us. 
My watch says ten minutes past twelve. I think that is reasonably ac- 
curate. 

Is that in line with your time? 

MR. LIOTTA: That is correct. 

THE COURT: We will adjourn then until 1:30. And at that time, 
gentlemen, if we can proceed on these questions with reference to what 
the zoning map actually reflects, it will te helpful to all of us. 

(Thereupon, at 12:10 p.m., a recess was taken until 1:30 p-m.) 


[70] AFTERNOON SESSION 


(The Court reconvened at 1:30 p.m.) 

(Jury not present.) 

THE COURT: You gentlemen have the information? 

MR. HANNAN: Yes, sir, if Your Honor please. We do not have the 
fine map here. So far as we can determine, we cannot say positively 
that three of those are in the R-4 district. As you know, what was is- 
sued to us in the regulations is so fine that you can't see numbers of 
houses or lot numbers. None of those on there. So we cannot meet the 
requirement of the Court that we show that each of these was in the R- 
4 district. And therefore, under Your Honor's a I must withdraw 
my question. 

THE COURT: Have you called the Board of Zoning Adjustment ? 
They have an accurate map. They can tell you where all these prop- 
erties are. 

MR. HANNAN: Actually, Your Honor, we had not. We didn't have 
the time between the time what we were doing -- 
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THE COURT: There is always somebody there, Mr. Hannan. 

MR. HANNAN: I know there is. I know there is. But, as I say, 
we looked here, and there is one of the properties that would appear to 
be, and the others are on the border and we don't know which side the 
line runs. 

[71] THE COURT: All right. 

MR. HANNAN: If Your Honor please, we have a different theory of 
the case than the Government does here, and in all frankness, our theory 
has run athwart the rulings of the Court, and I do not in any sense want 
to ask any improper question before this jury. And I think that in all 
fairness to Your Honor, and to the case, that it would be better if I 
made a proffer to the Court at the present time, on the evidence that 
would be adduced by this witness. and then if Your Honor sees fit to 
admit it, so be it. 

THE COURT: All right. 

MR. HANNAN: If Your Honor please, I should show by this wit- 
ness that at the time of the Lewis Plan this property and the property 
in the area within a radius of several squares had been for over a pe- 
riod of thirty years, used almost exclusively for the commercial pur- 
pose, for the second commercial, C-2 use, and was so used at thetime 
of the hearings on the plan, and that there hadn't been an R-4 dwelling 
established or built at any time within those thirty years in this block 
or the immediate adjacent blocks. The testimony would show that Mr. 
Nash, who was vitally acquainted with the area because he had been 
born on the site of Sibly Hospital and had been raised in this area all 
his life, and his father [72] had many ownerships and had built ware- 
houses and other second commercial facilities in the square and in the 
adjacent squares, and so that there hadn't been the prerequisite change 
in the use and condition of the properties as of the time of the Lewis 
Plan that would permit legally the zoning authorities to change the zone 
from a more valuable use zone, which the C-2 was, to a less valuable 
use zone. 
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Our testimony would show that used as second commercial prop- 
erty, or as C-2 property, the price ranges would be from four to seven 
dollars per foot, with an average of approximately five dollars per foot; 
that this price is prevalent in the area for that use. 

Secondly, we would show through this witness the alley should have 
been erased at his request, and but for the intervention of the RLA 
would have been changed. And for that purpose, and in this proceeding, 
I would like nowto introduce the exhibits, most of which were seen the 
other day in connection with our motionto advance that cause. And these 
have all been seen. 

THE COURT: They will be admitted. They will be admitted for 
the purpose of your proffer. 

MR. HANNAN: Exactly. For the purpose of our aRNTOR: 

I want to add one fact. The consent to the closing [73] of the alley 
that is shown by Defendant's Exhibit No. 5 was the consent of the only 
abutting owner who might effectively or lawfully object to the closing at 
a hearing. | 

THE CLERK: Defendant's Exhibit 1 through 12 marked for iden- 
tification received. 

(Defendant's Exhibits Nos. 1 through 12 for identification received 
in evidence for purpose of proffer.) 

MR. LIOTTA: As I understand it, these are the. same exhibits that 
were received for the purposes of the argument we nes on a motion for 
continuance ? 

THE COURT: That is the Court's understanding. 

Are you offering all of the exhibits that were received last Friday 
afternoon ? 

MR. HANNAN: Yes, Your Honor, all of them. And address myself 
to the proposition, we should be able to show the alleys as closed. 

THE CLERK: Your Honor, two of them were not received intoevi- 
dence, No. 8 and 9. Applications for license. 
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MR, HANNAN: May I offer them in evidence for the purpose of 
my proffer? 

THE COURT: I don't recall the exhibits in question, Mr. Hannan. 

Yes; they will be received for the purpose of your proffer. 

[74] MR. LIOTTA: It seems to me, Your Honor, that I would ob- 
ject to it only on the one basis at this point, reserving my objection to 
the relevancy and materiality of the items, but it seems to me that to 
properly show what has happened here in reference to the zoning that 
there were also other exhibits put in by the District of Columbia. I 
don't know whether they are here. 

THE COURT: I would like the entire record complete as to the 
picture, in fairness to the reviewing court. 

MR. HANNAN: Of course, Your Honor. I didn't mean to exclude 
anything that he might wish to offer in conjunction with my proffer. 

THE COURT: I think that since this matter undoubtedly will be 
reviewed, that the reviewing court should have the benefit of the exhi- 
bits that were received by the Court last Friday. 

MR. LIOTTA: Under those circumstances, and of course reserv- 
ing my objections to the question of this alley, I would now offer for 
the purposes of completing the record on Mr. Hannan's proffer, the ex- 
hibits that were offered on Friday, which are Exhibits 1 through 9, 
which include the plat of the property, the title certificate, the applica- 
tion for closing of the alley, the notice of public hearing dated July 11, 
1960, the minutes of the Coordinating Committee [75] dated July 26, 
1960, the transcript of the public hearing, the copy of the letter to Rob- 
ert S. and Donald S. Nash dated 8/30/61, the application for occupancy 
certificate, and occupancy certificate, Exhibit No. 9. I would offer 
them. 

THE COURT: It is the Court's understanding it was Mr. Hannan's 
intention all exhibits be offered eventually. 

MR. HANNAN: Exactly. 
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THE CLERK: Should they be remarked, Your sO or have the 
same numbering? 

THE COURT: I would say, since we have already marked them, 
we will give them a letter covering everything. 

MR. HANNAN: Fine. And, if Your Honor please, I thought that 
this had been offered. It is a letter of December 2, 1959, from the Dis- 
trict Building to Mr. Nash. 

MR. LIOTTA: Of course I would again object. This is a letter 
from the Superintendent, Office of Planning, Design and Engineering, 
and reserving my objection that only the Commissioners of the Dis- 
trict of Columbia have any say as to who closes the alleys, so there- 
fore -- 

THE COURT: You mean they are the only ones who make the final 
decision? 

MR. LIOTTA: That is right. And this goes to something about 
watermains and so forth. And I again submit in this case the only is- 
sue is the condition that existed as [76] of the date of taking in this case 
and therefore I reserve my objection as I have done as to the other 
items that were offered by Mr. Hannan. 

THE COURT: Subject to your objection, they will be received. 

THE CLERK: Should I mark this 13 and marx those la, 2a? 

THE COURT: I think so. 

THE CLERK: Defendant's Exhibit No. 13 marked for identifica- 
tion and received. 

THE COURT: Received as part of the proffer. 

(Defendant's Exhibit No. 13 received in evidence for purpose of 
proffer.) 

MR. HANNAN: Now, if Your Honor please, may I again for an 
orderly proffer of the exhibits, as a reminder to me, because they 
would be introduced through Mr. Nash's testimony and I wish to com- 
plete my proffer -- In other words, there are certain dates and things 
here that Mr. Nash would testify that at certain datés he did certain 
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things upon receipt of these letters. Instead of going through the ques- 
tion and answer -- Perhaps I will proceed and you will see what I am 
speaking of, Your Honor. If there is any other method, I would cer- 
tainly be glad to hear it. What I would say is this, Your Honor: that 
Mr. Nash's testimony would be that upon purchase of [77-190] this prop- 
erty, he went to the District Building and consulated with Mr. Healy's 
office, who was the Surveyor, from whom alley clesings were obtained, 
as to the feasibility of closing these alleys; that he had known previous 
to this of the rule that if you were the owner of both sides of an alley, 
unless there was opposition from the other ownerships, and unless 
there was some reason for safety or fire lanes or the like, that it was 

a matter of course that the Surveyor's office would conduct these pro- 
ceedings and you would receive a notice or the alleys would be closed. 
AS a result of his visit there, and the assurances given to him, he pro- 
ceeded then, since they said you will have to unify the lots in order to 
do this, he proceeded then to tear down the improvements upon the prop- 
erty and to make it ready and to post his deposit as required by their 
rules in order to secure the closing of the alleys. 

Having torn down the buildings, he had the lots unitized, as they 
are today, under the request from the Surveyor's office, or the direc- 
tion, and proceeded to secure an occupancy permit and to inclose the 
whole of the square, inclose it as a walled and gated place as has been 
described here; that he received due communication from the office of 
the Surveyor on March 18, 1957, Defendant's Exhibit No. 1. 

[101] MR. HANNAN: No. 1 which, among other things, is addres- 
sed to Mr. Donald S. Nash, among other things, said, the first deposits 
will be refunded to you at such time as you have brought about the clos- 
ing of the alley and abandonment of the water main therein. 

Proceeding under this -- this was March 18, 1957, he did unitize 
the lots and did everything required of him in order to close the alley. 
And, in furtherance of this, he received the letter, Defendant's Exhibit 
No. 13, dated December 2, 1959. 
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Incidentally, Exhibit No. 1 was signed by Mr. Orndorff, the Super- 
intendent of the Office of Planning, Designing and Engineering, and De- 
fendant's Exhibit 13, the letter of December 2, 1959 is signed by Emil 
A. Press, the Superintendent of the Office of Planning, Designing and 
Engineering and wherein it stated: 

"Dar Mr. Nash: 

Subject: Proposed Closing of Alley in Square 620. 

"Reference is made to the proposal to close public alleys abutting 
property owned by you in Square 620, fronting on Pierce Street and 
Logan Court, N.W., east of First Street. 

"According to our records, you have placed the [102] following 
deposits with the Treasurer of the District of Columbia: 

(1) For the removal of 14 taps to the 3" watermain in alley to be 
closed $560.00. 

(2) For removal of tap to watermain in Pierce Street and serving 
Lots 135 and 136 in this Square, $40.00. 


"Deposit (2) was accepted with the proviso that it would be re- 
funded if the service were connected to a new building by March 31, 


1958. If not restored to use by that date, the District woud remove the 
tap and transfer the deposit to its use. 

"The matter of closing the alleys abutting your property is of con- 
cern to the District in two particulars. One involves the abandonment 
of a sewer and watermain located in the alleys to be closed; the other, 
the possible need for new lines to replace these unless all of the prop- 
erty is consolidated into a single lot which would use existing facilities 
in Pierce Street and Logan Court. You have indicated that you would 
[103] have all of the properties combined into a single lot after the al- 
leys might be closed. 

"In order that this matter might be concluded, the following is of- 
fered for your consideration: 

(a) That you make a whole cost deposit of $150. 00, the estimated 
cost of abandoning the 12" diameter sewer in alley to be closed. 
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(b) That you make a whole cost deposit of $550.00, the estimated 
cost of abandoning the 3" diameter watermain in alley to be closed. 


(c) That you agree, in writing, to combine all of the properties 


into a single lot using existing facilities in Pierce Street and Logan 
Court. Also, that any subdivision of the lot would be such that each 
new lot would be served by these same facilities.” 

Which was done. 

"(d) This office would concur in the proposal to close the con- 
cerned alleys." 

Which they had already said that they would. 

[104] "(e) The $560 deposit referred to in (1) above would be re- 
funded to you.” 

Which was later done. 

"(f) The tap serving Lots 135 and 136, Square 620, would be aban- 
doned unless you plan the imminent use of the water service.” 

It was abandoned. 

"(g) That you combined properties upon abandonment of the sewer 
and watermain in alleys to be closed." 

Which is so. 

“Whole cost deposit slips for Items (a) and (b) are enclosed." 

Thereafter the witness would testify that he continued in the use of 
this whole area enclosed by the wall and from time to time the Govern- 
ment inspectors visited the spot in connection with his applications for 
renewal of his license for occupancy of the whole spot -- of the whole 
area as a parking lot. 

That, subsequent to this letter, he received vouchers for refunds 
of the moneys deposited by him --pardon me -- one of which defend- 
ant’s Exhibit 4, which was issued to him on 4-26-60, that is April 26, 
1960, and the usual voucher [105] for refunds issued by the District of 
Columbia and it recites by deposit abandoning all fourteen existing taps 
now supplying the subject lots. And it ends, "Deposits to be held until 
owner has had opportunity to bring about closing of abutting alleys and 


JA 103 


abandonments of watermain therein when deposits will be refunded. 
Should watermain be continued in service, taps will be removed and 
costs charged to depositor. 

"The next following sentence, ''Mr. Nash conformed with the above 
requirements and in return this office recommends refund." 

And this was received by Mr. Nash sometime in the month of April 
of 1960 and the refund of course made to the depositor. 

That, had Mr. Nash not done that, the District would have followed 
its usual procedure of closing the alley of abutting owners unless there 
were some objections from the contiguous owner, which there was not, 
he would not have destroyed the improvements in the alley but would 
have attempted to maintain them because improvement of them would 
have resulted in a return, a net return of approximately $30,000 a year; 
that, based upon this return, the valuation as expressed by Mr. Owen 
here, would have been somewhere in the neighborhood of $300,000. 

[106] THE COURT: Let me ask a question at that point. 

MR. HANNAN: Yes, sir. 

THE COURT: I want to be sure that I understood eae your 
position. 

My understanding of Mr. Nash's testimony is that he valued the 
property at $100,000. He felt that to make it habitable -- that was his 
word -- he would have to spend another $100,000. Am I to understand 
your testimony it could have been rented without making it habitable ? 

MR. HANNAN: Oh, no, Your Honor. No. 

THE COURT: I just wanted to clear that up. 

MR. HANNAN: I will enlarge on this, if your Honor please. 

And that, in this instance, the testimony that later was shown upon 
investigation after Mr. Nash had been advised that his property was 
being taken, disclosed that there was a hearing held, notice for which 
hearing was sent in July of 1960, and there is an exhibit here which was 
offered by the Government as to that notice of hearing. 
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At that time Mr. Nash had been using these closed alleys for a pe- 
riod of two years and, having been informed by the Voucher No. 4 and 
its contents, that what the District had said had been done, namely, 
that, when all the [107] alley closing would have been completed, his 
money would be refunded to him and, having theretofore supplied the 
District Surveyor's office with the consent of the only interested owner, 
he did not attend the hearing because he had been informed by them it 
was a formal hearing that would be held for those people who might 
object. 

He did not know until just before the beginning of this case that 
the objection had been raised by RLA, or one of its representatives, at 
a time long before this area had been designated a project area. 

That was before the first step, that is, of delineating the area lines 
had been made. There had been talk of No. 2 Precinct being made a 
project area, but Northwest No. 1 Project Area had not yet been desig- 
nated, so that, so far as Mr. Nash was concerned, these were total 
strangers to his use or to their use at the time. 

We would further show by witnesses, other than Mr. Nash, knowl- 
edgeable in the practices of the District of Columbia with respect to 
real estate, that it was a known fact that the District of Columbia Sur- 
veyor's office invited the closing of these alleys for two reasons, be- 
cause they were a constant source of crime and rubbish and a large 
housekeeping problem of the District, particularly in this are; [108] 
and secondly, that it would return to the tax rolls and unitize these al- 
ley properties which the District had theretofore had an act officially 
condemning and forbidding at first the inhabitance of, and secondly the 
building of, so that it was a matter of practice that, upon request these 
would be closed. 

THE COURT: Were they ever closed in the sense of being as- 
sessed to him as taxable property, recognized as belonging to him? 

MR. HANNAN: Sir, were they closed to that extent? 


THE COURT: Yes. 

MR. HANNAN: I do not know. I do not know. 

THE COURT: Of course, Mr. Nash would know. 

MR. HANNAN: Pardon? 

THE COURT: Perhaps Mr. Nash would know. 

MR. HANNAN: Do you know whether or not the areas of the alleys 
were assessed to you? 

MR. NASH: I think not. 

MR. HANNAN: You think not, but do you know? 

MR. NASH: No. I might say that the suggestion, that the District 
Building suggested that it all be made into one lot. 

[109] MR, HANNAN: Yes. 

THE COURT: Mr. Hannan said that. ; 

MR. NASH: And it was not until the matter of the taking came up 
that I realized they had changed it; instead of one lot, two, three lots, 
the bills had come in as usual and the girl in the office had paid the 
taxes, and I was So sure in my own mind that it had been returned to 
me, you see, they never sent me a notice, it is not their practice to 
send a notice whether they have closed it or not closed it. 

I was absolutely ignorant that it had not been closed until the peo- 
ple from Redevelopment Land Agency called me and told me that. 

THE COURT: Very well. 

MR. HANNAN: That Mr. Nash's proffer is that had he not been 
lulled into the assumption that this was his property to use as they 
said it would be, that he first would not have removed the improvements 
that were there, and that, secondly, he would have pursued this at that 
time so that what amounted to the arbitrary and capricious refusual of 
the District to follow the procedures that it did in these matters and 
particularly in view of the fact that it had advised him it would do so 
and acting upon that, he proceeded to demolish [110] the structures 
there and he is today injured, apparently, by reason of it; that he would 
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have pursued the matter further and it was not until this came up and, 
therefore, the action was taken that is in this court, to cause the gov- 
ernment now to declare these alleys closed, and that the testimony of 
this morning, the testimony of the witness on Wednesday, has shown 
that there is grave detriment to the value of this owner's property by 
reason of it. 

Mr. Nash further offers to show that in the whole of Square 620 
that there had not been any change of use from that of second com- 
mercial since, for over fifteen years before his acquisition of it, which 
was in 1954, 1956, I am not sure, and that there certainly had not been 
at the time in 1958 that the District rezoned it, that the value of, the 
value by reason of the rezoning, no other use being available, if no 
other use were available, would be, as against the $5 value that it 
would have, approximately $2 per square foot. 

His testimony would further show that the area adjacent, on the 
other side of North Capitol Street, was similarly used for all of those 
years, used for warehouse purposes, used for light manufacturing pur- 
poses, used for [111] bailing of junk and scrap purposes, used for junk 
yards, and laundries, garages and repair shops, and the whole area his- 
torically and up until the time of the change and up until the time of the 
taking, has been used for second commercial purposes, that the pro- 
perties so used for the same zoning within an area of two squares has 
been sold for anything between $6 and $12 a sqaure foot as late as June 
of 1965. 

THE COURT: What area are you talking about now? 

MR. HANNAN: This is the area across the street, across North 
Capitol, east of North Capitol. 

THE COURT: How is that zoned? 

MR. HANNAN: This area is zoned equivalent of C-2, Your Honor, 
and it is occupied by electrical contractors and warehouses and other 
second commercial use today. 
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Now, this area, the evidence would show -- the prices were prices 
that were obtained at the usual market by the selling agent, in this in- 
stance, the Redevelopment Land Agency, to ordinary commercial users, 
that the only difference that there might be in them is that under the 
deed that these people received from the RLA, the owner, they would 
be restricted somewhat in their design and use, and if anything, it would 
be a cloud upon or a restrictive use and, therefore, have less value 
than that with free and clear ownership. 

[112] His further evidence would be with respect to the lot that 
was described here at 3rd and M Street which is roughly four or five 
Squares away, which is owned by Mr. Nash, that this property is used 
as a service and parking area for the Diamond Cabs, that the rental 
from this property which is an area of about 40,000 square feet, that 
the rental from this property -- just a moment, Your Henor, I want to 
be accurate -- is approximately $26,000 or 65 cents per square foot. 

That, applied to the method of valuation of Mr. Owen, or applied to 
that method of valuation, this property would have a value -- just a 
moment, if Your Honor please, -- I have this all figured out -- the 
property at 3rd and M Street has an area of 40,325 square feet with an 
annual rental of $26,000 per square foot and the subject property -- 

THE COURT: You don't mean $26,000 per square foot. 

MR. HANNAN: $26,000 per year rent. I am sorry. 

And the lot on Pierce Street, excluding the ownership of the al- 
leys, would be approximately 30,000 square feet with a rental of ap- 
proximately $22,000 per year and, based on the six per cent valuation, 
would have a value of approximately $370,000 for the area; based upon 
the 8 per cent valuation that Mr. Owen said would be allowable, it would 
have [113] a value of approximately $275,000. 

That further testimony offered with respect to the lot at First and 
-- in the 700 block of First Street, Northwest, that its zoning, while it 
is zoned C-2, its use is as a residence, and the back part of the resi- 
dential area is used as a parking lot. There are roughly 4800 square 
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feet there, and it rents for approximately, the rent for that is exactly 
$200 a month or $2400 per year, which would give this property a value 
of about $7 per foot and just by the comparables, it would give the prop- 
erty on Pierce Street in excess of $7 per foot. 

This witness would further offer to testify that the Diamond Cab 
Company was interested in renting the property on Pierce Street as a 
lot because it was closer in than the other lot, but that, because of the 
imminence of the RLA -- and this is before it had been taken and it 
was subsequently reaffirmed by two notes -- it was interested in $1500 
a month for the lot. 

The witness would testify that with respect to the rental as of the 
time of the taking, the property had been held for commercial use and 
there was an interim user who just wanted it to put some repossessed 
cars on, and he did not use all of it; in fact it was rarely more than 10 
[114] per cent used and for that he was willing to give and he did pay 
$500 per month, but that Mr. Nash" testimony is that the reasonable 
rental of the property used as a parking lot is $1500 per month or 
$18,000 per year. 

THE COURT: $1500 a month for the Pierce Street property. 

MR. HANNAN: Yes, Your Honor, as a parking lot. 

THE COURT: Now, did he ever get that for it? 

MR. HANNAN: Aside from the imminence or the presence of a 
taking. 

Now, he further proffers this with respect to the zoning of this 
property, that in 1959, he attempted to have property returned to its 
classification and the Zoning Board would not even grant him a hearing 
and he alleges that it is his belief that the position taken by the Redev- 
elopment Land Agency in objectiong to the closing of his alley was 
similarly taken with respect to the granting of the rezoning upon this 
property and that, therefore, he was precluded from its use by reason 
of these actions. 
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And he offers to show the land use plat of the Redevelopment Land 
Agency which shows that they ind to close the alleys which he asked to 
be closed and that they intend to use this for R-5-C use and that already 


and before [115] the taking of this, the adjacent property was, upon the 
acquisition of the property by the RLA, zoned R-5-C but that, in the let- 
ter of transmittal from the RLA to the Zoning Commission, it was re- 
quested by RLA that these zonings be kept, that the requested zoning 
for the property of Sibley Hospital, be not made effective until such 
time as it had been able toacquire all of the other property including 


Mr. Nash's oroperty, and so that, effectively the action of the agency 
precluded his enjoyment of the same zoning which the property and its 
neighbors had enjoyed for a period of 30 years and thereby this would 
constitute a taking of property for less than its value and, therefore, it 
would be confiscatory. 

The valuation of R-5-C, the testimony would show, is five dollars 
per square foot as against the two dollars per square foot that had been 
offered. 

I proffer that, Your Honor, and other than for the testimony of Mr. 
Doyle, on the similar valuations, that would be the Respondent's case, 
Your Honor. 


THE COURT: All right, sir. 

MR. HANNAN: I offer that as evidence, if Your Honor please. 

THE COURT: Mr. Liotta. 

MR. LIOTTA: Of course I object to the [116] proffered evidence 
for a number of reasons. 

THE COURT: I understand your objections. What I want to ask 
you is, should any portion of the testimony offered by way of proffer by 
Mr. Hannan be received at this time for the consideration of this jury? 

MR. LIOTTA: Well, sir, I will have to take it piece by piece. 

THE COURT: Well, I think you should. 
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MR. LIOTTA: As to the zoning that went into effect under the Lew- 
is Plan, I would like to say and, as Mr. Hannan knows, this was a plan 
concerning the whole City of Washington. 

THE COURT: Yes. That has been offered in evidence and Iam 
sure we all know the purpose of the Lewis plan. 

MR. LIOTTA: Now, insofar as that is concerned, I maintained 
throughout this case that if they can show by facts in the area other 
than the results of the projects; in other words, this is a project area — 
I have before me a map designating urban renewal area, Northwest Ur- 
ban Renewal Area, Project No. 1, which I would now offer, if I may, 
as part of the record. 

{117] And I might offer with that -- 

MR. HANNAN: Pardon me, is there a date, if Your Honor please? 

MR. LIOTTA: Yes, I have also the plan, itself, which indicates it 
was adopted by the National Capital Planning Commission on March 7, 
1963, and approved by the Board of Commissioners on October 10, 1963 
and these are not certified copies, by the way, Mr. Hannan, but this is 
what was given to me by the agency. 

May I inquire of Mr. Blackwell when was that certified? Sometime 
later I think it was certified in 1963 to the District of Columbia Re- 
development Land Agency when this area marked on this map became 
a project area. 

DEPUTY CLERK: Defendant's Exhibits 14 and 15 for identifica- 
tion. 

(Defendant's Exhibits Nos. 14 and 15 marked for identification.) 

THE COURT: Those exhibits will be received in the same context 
that the other proffer of exhibits was received just to complete the rec- 
ord on this. 

(Defendant's Exhibits 14 and 15 received in evidence.) 

MR. LIOTTA: Now, under the well settled rule [118] of law that 
any enhancement of the project should not be allowed and under the 
case which I cited to Your Honor 235 Fed 2d 864, wherein it discusses 
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what sales would be admissible and what sales would not, and talks 
about the elements of coercion and compulsion, Redevelopment Land 
Agency sales have been excluded in this court. 

If they can show by facts other than -- and by the way, these are 
sales that Mr. Hannan is discussing, this R-5-C sale, which is one 
which took place after the project went into effect and in fact was an 
acquirement by Redevelopment Land Agency for the project, so that it 
would show a value other than the value eliminating the United States, 
for or against the individual. 

So, if Mr. Hannan can show by facts, in other Ones. actual changed 
zonings that took place in the area to the zoning he is talking about, sim- 
ilar property, and in effect show that there was a market for those types 
of uses under that zoning, then I would say that he has a right to show 
the probabilities, in other words, those were the probabilities that he 
has to meet. He just cannot say that the action of the Board of Com- 
missioners was arbitrary or was not arbitrary, that is not the issue in 
this case. Was there a reasonable probability that the zoning would be 
[119] changed at the date of taking or in the immediate future, governed 
by facts, things that have actually happened. 

It is completely irrelevant to say that one of the members of the 
Zoning Board would or would not change the zoning because he is not 
the Zoning Board, itself. And it would not be sufficient to bring them 
all in to say they would change because the fact of the matter is it is a 
question of what they have done, not something they may do. So that if 
he can show the facts and if he can show that there is a market exclud- 
ing the Government, excluding the RLA, then he can go into the proba- 
bilities. That he has not done and that he has not proffered. 

Now, getting to the question of the alley closing, itself, it might be 
well to point out, Your Honor, that gathering from what Mr. Hannan 
argued that their application for the closing of the alley was made some 
time, I believe, in 1957 as I recall it, it might be well also to point out 
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as Mr. Nash admits they never paid taxes on ‘his property and No. 2; 
that Mr. Nash by his own testimony has handled a lot of real estate. 

They are no babes in the woods when it comes to zoning matters. 

No. 3, they talk about tearing down the houses. [120] He, appar- 
ently, assumed and took upon himself to tear down the houses for his 
own reasons back around 1957 when he knew he did not have the alley 
closed at that time, he was not under any false assumptions at all. He 
knew it and he chose to do so and he now chooses to take a different 
position or use that to support his arguments in this case. But the fact 
of the matter is that the records and the exhibits that were offered here 
show that Mr. Nash received notice of a public hearing and he chose 
not to appear, the records as I recall also show that there was public 
notification in the papers as to the alleys that were closed. That was 
in 1960. 

And all this time Mr. Nash assumed he says that he owned the al- 
leys. I respectfully submit that he is not entitled to that assumption. 

THE COURT: One thing that I would like you to address yourself 
to, Mr. Hannan has not mentioned it, but in my experience of municipal 
matters, the question of the estoppel sometimes comes up. I can't cite 
the cases right now. 

I recall one case on which the Government usually relied which 
related to the Army-Navy Club when it was under construction. And 
those who were interested in [121] building it, had gone to the Engineer 
Commissioners, or to the Commissioners, and had gotten a gentle- 
man's agreement that it could be raised, it could be elevated to a cer- 
tain height and thereafter they were denied a building permit by the 
building authorities. They sought to interpose the defense of estoppel. 

The Court did not accept that, saying that only the Commissioners 
could change the regulations, the Commissioners were bound by the 
regulation until it was changed. 

Then there was another case - a more recent one on estoppel that 
involved a garage on 20th Street, and I am not entirely familiar with 
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the facts in that case but estoppel is sometimes applied to the acts of 
Governmental authorities. It may be on that point both you gentlemen 
should look a little further into this case with respect to the legal ef- 
fect of the actions of municipal officials, less than the Commission- 
ers, on which Mr. Nash says he relied. 

I do not know any condemnation case comparable to this. My re- 
action on Friday, when I heard the testimony was that the city is not 
required nor may a landowner expect to force the city to pay him extra, 
or the government to pay him extra for property that does not belong to 
him but which normally would come into his possession as alley prop- 
erty does when you own both sides of the alley, and there is no odjec- 
tion. 

[122] Do you gentlemen know of any cases on this? 

MR. LIOTTA: I would say this, not on the question of estoppel to 
the extent your Honor is talking about, but it would seem to me that 
certainly under United States vs. Dow, 257 U.S. 17, and under United 
States vs. Dunningtoa, the authority I do not have with me. 

THE COURT: 357 US. 17, the Dow Case? | 

MR. LIOTTA: Yes, sir, and under United States vs. Dunnington, 
and the exact citation of that I do not have with me. 

THE COURT: Is that the Supreme Court? 

MR. LIOTTA: Yes, sir. There is no question in'a condemnation 
case that the value is ascertained as of the date of the taking and under 
Dow, I think that was a case where the Court held that the taking was by 
reason of the physical possession by the Government, they actually took 
it over. 

The point I am making is this: That at the time we took this prop- 
erty, these defendants had pending a suit against the District of Colum- 
bia, in fact,it was subsequent to the time we took this property that they 
filed suit, and they accused the various authorities of being arbitrary 
and capricious. 
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[123] But the fact of the matter is that we took the property in the 
condition and the state it existed in as of the date of taking. Assuming 
arguendo, that there was merit to their contentions, which I cannot rea- 
sonably assume, the fact of the matter is that at the date of taking the 
alleys were not closed. 

Now, Mr. Nash took many steps by his own proffer and his own tes- 
timony, took many steps that I question that a reasonable and prudent 
person would take regardless of what the District did. 

No. 1 he got this permit as I recall the evidence, he got this permit 
at the time he got it there was no question that the alley was not closed. 
So that is not active ownership, that was a choice he took. He knew it 
was not closed. 

As Your Honor knows and I know, sometimes you go down to the 
District of Columbia, one hand does not know what the other hand is 
doing, I suppose, they will issue a permit for anything. But he knows 
that. 

And at the time that he tore down his buildings, he knew the alley 
was not closed. And he received all the adequate notice and proper no- 
tice under the law and he chose not to protect himself, and he [124] 
never paid taxes. So, here we have a situation where the alley was not 
closed, he had reason to know that it was not closed, and now he comes 
in and he says, "Well, that alley should have been closed and we want to 
be compensated for it, plus the reason that they give.” Here is a piece 
of property that, according to their allegations, the District of Colum- 
bia Redevelopment Land Agency representatives, either through the 
Planning Commission or directly indicated atthe Public Hearing that 
this may be in a public project. 

Well, I sumibt to your Honor that, if there was any inkling this 
would be in the public projects, the Commissioners would be derelict 
in their duty to close the alleys; this is an expense borne by the tax- 
payers. 
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Furthermore, they are going on the assumption they have some 
right to somebody else's property. They have no gee in Someone 
else's property. 

If I own my particular piece of property and I can be as arbitrary 
and capricious as I want, and I do not want to sell it to Mr. Hannan, 7 
submit I do not have to. If I knew I was going to have to buy it back 
sometime, I would be derelict in representing myself -- a lawyer is 
his own worst enemy, anyway, in selling to him knowing [125] I would 
have to buy it back. But all these things would seem.to me on the bare 
face of the records there could not be any question of estoppel. 

I submit on the record, itself, any testimony concerning the closing 
of this alley should be excluded. 

Now, insofar as, if I may go to another subject -- 

THE COURT: Surely. 

MR. LIOTTA: Insofar as the sale on 3rd and M Street, Northwest, 
I believe he said Northeast -- Mr. Hannan elicited from my witness 
testimony concerning this particular sale. 

And my witness on request of Mr. Hannan, indicated that this was 
not the same type of property and he indicated that there was service 
facilities and therefore, I suppose under that assumption Mr. Owen did 
not consider it, but that is beside the point. 

If they have a sale that is comparable or they say it is comparable 
they must show wherein it is comparable and must show the degree 
that it is comparable and must show the rental agreement and the sim- 
ilarity between the rental agreement and the property in this case be- 
fore they can come forward and use that property as a [126] measure 
for the value of this property. 

This is what they have not done. They just wanted to get up there 
and testify that this sale over here is a parking lot and therefore as a 
parking lot which, by the way, I think is on industrial ground, it is com- 
parable here and therefore, you should get the same: SES: 
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I do not think they have met this test. On the sales I don't think 
they have gone far enough to prove their point or to get the evidence 
into this court room. 

THE COURT: Here is one point I wish you would address your- 
self to. Part of the proffer, as I understand it, was Mr. Nash's own 
estimate of the value of this parking lot at $1500 a month. I think that 
was Mr. Hannan's statement, is that correct? 

MR. HANNAN: Yes, sir. 

MR. LIOTTA: I think he indicated the Diamond Cab Company in- 
dicated to them they would pay $1500 per month, is that what your 
Honor is referring to -- but for the RLA? 

THE COURT: I am not sure whether he said the Diamond Cab 
Company would pay that, but it seems to me -- 

MR. HANNAN: Yes, Your Honor. To clarify, I said exactly what 
you both said. I said the cab company would [127] offer to pay and it 
was the owner's own estimate of value of $1500 also. 

MR. LIOTTA: Of course, under Sharp vs. United States, offers 
are not admissible. That is an offer. 

THE COURT: What I am discussin was not the Diamond offer, but 
Mr. Hannan's representation that Mr. Nash, is permitted to do so, 
would testify as to his estimate of the value of this lot of the monthly 
rental for a parking lot. 

At that point I want to understand the question. I do not want to 
exclude anything from evidence that this jury should hear. I think the 
proffer generally, I have made up my mind on that, but there may be 
aspects of the proffer that constitute proper evidence in this case and 
if so, I want the jury to have it, what about Mr. Nash's estimate of 
value of this parking lot of $1500 a month? I have forgotten what Mr. 
Owens’ estimate was. 

MR. HANNAN: He said $500 a month was the rental. 

THE COURT: And Mr. Nash says $1500. 

MR. HANNAN: Yes, Your Honor. 
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MR. LIOTTA: The owner of the property, I think, can testify as 
to the market value of this property, not its value to him, you under- 
stand, but market value and they have done it in prior cases. I think 
under proper charge to the [128] jury, and Ihave a requested instruc- 
tion as to an owner's testimony, but if he is going to talk about value 
based on something which they have not proved, in other words, a C-2 
or R-5-C zoning which they have not shown the probabilities or de- 
mands by facts, I think it is objectionable. 

But if he gets up there and he wants to say if he is shown these, 
talking about market value under the facts in this case and he wants to 
say it is valued at $1500 per month and it gives him $300, 000, I suppose 
he has a perfect right to say it, but it has to be based on facts in this 
case. If it is not, I think it should be stricken. 

And then I would say that his testimony under proper instructions 
should be given no greater weight than any other witness who gets up 
there and testifies without or with supporting facts. 

In other words, his opinion has got to be supported. 

THE COURT: It is not a question of our seeking to evaluate 
whether the jury would give greater attention to Mr. Nash or Mr. Owen, 


it is just a question of being sure thatthe jury receives proper evidence 


in this case. 

Now, I am concerned about that portion of the proffer. I think that 
Mr. Nash, as a man who has spent many [129] years of his life trading 
in real estate, as many people do in this city, does have something 
more by way of expert testimony than the causual Pe of real 
estate. 

I think perhaps he should be permitted to offer his estimates as to 
the value of this property as a parking lot. Mr. Owen has testified that 
was the highest and best use in his opinion. 

I do not think I can exclude that. 

MR. LIOTTA: Your Honor, as I say, he had the actual leasehold 
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conditions, $500 a month and the weight to be given his testimony cer- 
tainly would be for the jury. 

THE COURT: I do not think Mr. Nash should be excluded on that. 
I think Mr. Nash should be permitted to testimony on the value of the 
property as a parking lot. Do you disagree? 

MR. LIOTTA: No, Iam not disagreeing. 

THE COURT: All right. We are in court on that. We will permit 
that testimony. 

MR. LIOTTA: I think he can do this. My objection went to the 
fact that he was talking about something other than what we had here. 
But if he is going to testify as to what we have here, then I have no 
thought that he cannot testify. 

[130] THE COURT: Of course you can question him on the basis, 
when you have him on cross examination, of his estimates. 

MR. LIOTTA: Yes, sir, and if I might say this, again I don’t mean 
to prolong this, but if he has testified on something which is not evi- 
denced by the facts, already in evidence in this case, then I would move 
to strike his testimony. I think if he testifies as to what we have here, 
the owners have always gotten up and testified and said, I think this 
property is worth $300,000 or $400,000. I won"t stand in his way. But 
they were talking about the subject property not something else. 

THE COURT: All right, sir. 

MR. HANNAN: If Your Honor please, the fact of this being really 
an unusual case, I think everybody will admit, I know of no similar in- 
stance as we are confronted here with, thought it has been the subject 
of a lot of discussion by case writers and that is what is the effect of 
the proposal of a development or plan. We have never had any direct 
testimony as to the arm's length, as to the value of arm's length trans- 
action, the ordinary commercial world on property in the immediate 
neighborhood that is resold. We have no direct ruling on that. And so 
that I urge the admissibility of the sales of similarly situated property 
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[131] which is a radius of three squares used for the same purpose for 
which this property is urged to be used, that is second commercial and 
at the time of taking was, although zoning was not, we have two separat« 
actions concerning that, that that should be admissible and it would be, 
as it were, tying the owner's hands behind his back and beating him 
over the head, because what you have done, you have him with a redev- 
elopment that has, in one token, frozen him in its use, and all of us in 
the District of Columbia for the past 12 years have seen this happen, 
that when the Government begins to talk about a redevelopment area 
and all it entails because we must keep in mind that once under the stat- 
ute that the National Capital Planning Commission has forwarded its 
plan for the project area, had a hearing on it, and sent it to the Com- 
missioners who, incidentally, are the same people who comprise what 
makes up the Zoning Commission in large, and the Commissioners 
approve it, then the ground is frozen in every aspect. 

One may not get a permit to build anything it it, one may not get 
a permit to do other than administering repairs, and you sit and wait 
for the doctor to come, as it were, you wait until they make up their 
mind when they are going to come and what they are going to do with 
it, so [132] that it is difficult but at the same time it is not impossible 
for this Court to apply the rules and first our Court of Appeals recently 
has decided that, while it is true that the highest use as of the time of 
the taking and to be specific, the Supreme Court said as of just before 
the time of taking is that which is applicable, this is hedged by various 
considerations and no later than last year the Court of Appeals in the 
National Bank of Washington case, decided that a condemnation court 
should not be precluded from considering what the Zoning might have 
been and what as a result of that, valuation might have been regardless 
of the coming or not the coming of the Redevelopment Land Agency. 

So that we are not taken back to 1959 or 1960 to determine the 
value before there was agitation of the redevelopment in the area, nor 
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are we precluded from showing what, after another area has been com- 
pleted, another area has been completed -- what the value of the arm's 
length transactions were. 

So, this is my response to the objection of that much of the prof- 
fer. 

With respect to the equitable estoppel rule that is urged here, if 
Your Honor please, we spent quite a bit of time on there and though I 
have no immediate District of [133] Columbia cases on all fours on 
this, but we have many from the outlying jurisdictions and I will be 
prepared to argue that tomorrow morning, Your Honor. I have a mem- 
orandum on it. 

But the rest of the proffer I feel, under the very unusual circum- 
stance of this case should be acceptable and we are prepared to go for- 
ward with it. 

THE COURT: Well, I will receive your proffer, Mr. Hannan. I 
will adhere tothe previous position I have taken with reference to this 
evidence generally. 

I do think you should be permitted to put Mr. Nash on the stand for 
the purpose of giving his estimates of the value of this parking lot for 
parking lot purposes. 

MR. HANNAN: How about the history and the surroundings of the 
area looking to its zoning, Your Honor? 

THE COURT: You already have in evidence that it was zoned sec- 
ond commercial at the time he bought it. As a result of the Lewis Pian. 
It was rezoned and that was in 1958. 

MR. HANNAN: We have not given it in depth treatment of the 
square, the actual use, he just generally stated that there was a use 
there. But we wanted to show, Your Honor, not piece by piece, but to 
show about 12 examples that were [134] from ten to thirty years old, 
and being used in the same manner right in that block and in the adja- 
cent square which we felt his proper and certainly lands weight to the 
fact of our claim that this is improperly zoned. 
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MR. LIOTTA: Of course, I would submit, Your Honor, this type 
of evidence, in fact I would move to strike out that portion of the evi- 
dence referring to the C-2 Zoning and what it was in 1958. All we have 
before the jury now is a question of a frustration of a plan, speculation 
and I submit that this type of evidence has no weight at all. 

The mere fact that it was C-2 back in 1958 and the Zoning Com- 
mission came along or rather, under the Lewis plan, they decided to 
rezone the whole city, and this happened to turn from C-2 to whatever 
it is, R-4, the mere fact that that type of evidence went in, indicates a 
frustration of a personal plan, frustration to Mr. Nash, and that is not 
a question before this Court. The only question is the value of the date 
of taking. I would move to strike that portion of the testimony and ob- 
ject to it going any further. 

THE COURT: We had the testimony in the Dacor -- 

MR. HANNAN: If Your Honor please, any other Soe of the prof- 
fer Your Honor feels is objectionable? 


THE COURT: I think most of your proffer goes to [135] the trans- 
actions at the District Building respecting his efforts to close the alley. 
I will exclude that. 


MR. HANNAN: So that, if that included, of course, in addition to 
Mr. Nash's testimony, witnesses from the District of Columbia who 
would testify and witnesses from the real real estate Board who would 
testify to the practice, you feel this would exclude that. 

THE COURT: Yes, I think this is different. You might get a com- 
parable situation for instance where the District condemned a square 
owned by a Single individual or corporation through which a public al- 
ley ran, condemned it, say for a school. | 

If Your theory is correct, why the property owner would be en- 
titled to say that the alley should be closed since he owned on all sides 
of it, since, perhaps, he made the same efforts to close it as Mr. Nash 
has here. : 
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MR. HANNAN: No, it is different, Your Honor. 

THE COURT: What is the difference? 

MR. HANNAN: There are twothings. The first difference is this: 
The District of Columbia in that instance interposed the objection. In 
this instance this was not the District of Columbia at all. The District 
of [136] Columbia Urban Renewal Administration is not a part of the 


District Government. There is a bill pending now to make it a part but 
it is not. 

THE COURT: It is a hybrid agency. 

MR. HANNAN That is a good name for it. It is. 

THE COURT: Well, that is some connotations of Federal and some 
connotations of District. 

MR. HANNAN: But the point of it is that this was 'way before they 
had designated this area. This was ‘way before they had made a plan; 
1963 was the'plan. This was back in 1959 and 1960. They had no inter- 
est. They were going all around Washington and saying we might be 
doing this and we might be doing that, stymying everything. They sty- 
mied the rezoning on this thing. This is the whole point on it. That 
considering the equitable estoppel, this was not an ordinary case of a 
man Saying, well, I have got both sides of this and I do not care whether 
you are going to put a school there or not, you are going to pay me for 
the alley. It is not that at all. This is an instance where a man came 
in and knowing the situation of the alleys there, and having bought those 
pieces, went to the District Building and asked Mr. Healy in his office, 
what can we do about this and he said, "Close it." 

[137] Now, acting on that, the person goes ahead, makes applica- 
tion, but most of all, he tore down these improvements, he had a deci- 
sion to make. But when they said you may close them, then he tore 
them down. 

Now, as ia result of this, Mr. Owen has testified that he practically 
has useless ground back there. Mr. Owen testified as to the use of put- 
ting in alleys, alley properties back there. 
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Well, any realtor would tell you that he would not put it back there 
if the property was givento him. Talk about your jungles, they do not 
dare do that in Georgetown, but to put it back, to put a new habitation 
back in the middle of Logan Court would be economically suicidal. 

THE COURT: Well, Mr. Owen did not say that was the highest and 
best use; he demonstrated it was not the highest and best use. 

MR. HANNAN: The same as a result of the fact this alley existed 
there. He said because this alley existed there, this EERE: be said to 
front on Pierce Street. 

Now, Mr. Warren Stewart will testify that these lots may all be 
used through and through and through but Your Honor has precluded 


this. 

This alleyway could be moved and this would be used [138] as front- 
age, and it gives you a double value of the property. Now, this is what 
precludes -- this is what the equitable estoppel consists of here. We 
are not just an ordinary owner who came in and requested and was 


turned down. We are people who acted upon every normal indicia, in- 
cluding when the District returns your money, you know that things have 
been checked and Your Honor has seen this. 

But I do not wish to argue. This is part of our proffer. I do not 
wish to violate any rule of this Court in producing any witnesses or 
asking any questions. 

THE COURT: Mr. Hannan, I will permit you to put Mr. Nash on 
for the purpose of giving his estimate of the reasonable rental value of 
the lot in question as a parking lot. 

MR. HANNAN: The rest of the proffer -- 

THE COURT: I will exclude. 

MR. HANNAN: Very well. 

THE COURT: Anything else, gentlemen, or should we bring in the 
jury? 

MR. HANNAN: Not at this time, if Your Honor please, before you 
bring in the jury, we have subpoenaed the records for the alley closing 
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that application was before Your Honor the other day. Mr. Redmond 
produced those. 

[139] They are not here now. And we have subpoenaed those and 
we would offer them under the same proffer, if Your Honor please, as 
the others. 

MR. LIOTTA: I was under the impression those records were 
here. 

THE COURT: I understood you put them in evidence, Mr. Liotta. 
They should be in evidence. 

MR. HANNAN: This is incomplete. Mr. Thorup went by there 
yesterday and went into this. 

MR. THORUP. Your Honor, the record of the District Building is 
now in Mr. Redmond's office. It is the one he alluded to the other day 
and took it with him when he left the court house. When I spoke to 
him yesterday he said that he would be happy to see that it got down to 
court in the event that we wanted it for the purposes of this trial. I 
have called and requested it. 

THE COURT: I thought he left those records with us Friday. 

MR. THORUP. Excuse me, Your Honor. 

THE COURT: I thought he left those records with us on Friday. 

MR, THORUP: No, he did not, Your Honor. They are similar to 
the same copies which Your Honor has seen [140] and which have been 
offered into evidence with the exception of the latest letter from Mr. 
Emil Press, which I think would be of interest to the Court. And there 
were several other documents in that file which the Court should find 
interesting on the question of the alley closing. 

MR. LIOTTA: Your Honor, I have nothing to do with whether they 
issue a subpoena or not. If it were I, I would move to quash it. But that 
is the District's business. I understand the exhibits 1 through 9 we 
have those here and those referred to the ones offered for the purposes 
of that other hearing. 

I do not know what is in these documents they are talking about. I 
would not, at this time, consent to them until I see them. 
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THE COURT: We will pass on that when we come to it. 

MR. HANNAN: Very well. Again, Your Honor, we have subpoenaed 
the zoning records with respect to this property and the adjacent prop- 
erties, and we offer those. Those have not arrived yet. I didn't want to 
indicate to the Court that we have not some more COEIRCS coming, 
that is all. 

THE COURT: Very well. 

MR. HANNAN: Thank you, Your Honor. 

[141] (The jury is now in the jury box.) 

MR. HANNAN: May counsel approach the Bench'for a second, if 
Your Honor please. ; 

THE COURT: Certainly. 

(At the bench:) 


MR. HANNAN: If Your Honor please, before lunch I asked the wit- 
ness what I thought was a question, what is the possibility of this 
ground being rezoned to R-5-C. He said it is SEES: 


THE COURT: I recall that. 

MR. HANNAN: Yes. I said to him when I got outside, I said, "Did 
you hear my question?" 

He said, 'What question?" 

I said, "What is the possibility of this ground bein rezoned?" 

He said, "Well, I don't know." 

I said, "Why didn't you answer that the other way before?” 

He said, ''Didn't you ask me what are your possibilities of having 
this ground rezoned?" 

And I said, he can't hardly hear what you say, he has hearing dif- 
ficulty. And I, frankly, do not know. 

[142] He has a second answer to that. And if I ask him what is the 
reason for his statement, it is impossible, then he was going to testify 
that he had made application and could not even be granted a hearing on 
it. So, he misunderstood my question and we have that up in the air. 
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And I know if I ask the second question, it would be outside of 
Your Honor's ruling, and it is messy and I would like to ask Mr. Nash 
if he has any difficulty with his hearing and whether or not he did un- 
derstand that question previously. This is it. 

THE COURT: I think he should be permitted to clarify his an- 
swer. If he did not understand the question, I will permit him to an- 
swer the question. 

MR. HANNAN: Yes, Your Honor. 

THE COURT: I would think, in view of what little I know of the 
case, his answer probably is in accordance with the facts. They are not 
going to rezone that property. 

MR. HANNAN: Well, they are not now, no. That is the other -- 
they are not now. But our considerations are sort of nunc pro tunc 
consideration. And it is impossible most of the time, I agree, to act 
as [143] though things had not happened. 

THE COURT: Yes. 

MR. HANNAN: It makes it most difficult for anyone. 

THE COURT: Do you have any objection? 

MR. LIOTTA: Of course I had my objection before to that ques- 
tion because there was no showing by the facts in the area as to any 
probabilities or what he terms probabilities, but if Your Honor is rul- 
ing that he can go ahead and reflect on his testimony and if he did not 
understand it or hear it -- 

MR. HANNAN: Maybe we are better -- I have no objection to your 
striking that from the testimony. 

MR. LIOTTA: I have an objection to it being stricken. 

MR. HANNAN: Itisnot stricken. I am just asking if I can straighten 
it up. 

THE COURT: I will permit you to seek to give him an opportunity 
to state that he did not hear you, did not understand you and answer 
your question. 
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MR. HANNAN: Very well. 

I may mess it up worse. 

THE COURT: Well, all right, sir. 
(In open Court :) 

[144] Thereupon, 


DONALD S. NASH 


a witness, having been previously sworn, resumed his testimony fur- 
ther as follows: 

BY MR. HANNAN: 

Q. Mr. Nash, previous to recess, I at one time asked you a ques- 
tion. First of all, do you have any difficulty in hearing? A. Yes, I 
have a nerve impediment that I get the sound but I don't get the enuncia- 
tion unless it is very distinct. 3 

Q. Now, I asked you a question which, if I recall correctly was: 
Is there, in your opinion, any possibility of this property rezoning, be- 
ing rezoned? And your answer if I recall correctly was, "impossible." 
A. Yes. 

Q. Now, you later made the statement that you thought the ques- 
tion was, was there any possibility of your rezoning the property? A. 
Yes. And I had tried on two occasions around 1959 to get a hearing, 
but the Zoning Commission refused to hear me. 

[145] Q. Now, I will try to keep my voice up so you will not fail 
to hear me. 

With respect to the property on Pierce Street that we are speaking 
of here, what is your estimate of its value for rental as a parking lot 
for the whole of it per month? A. I maintained a price for rental of 
$1500 a month. 

Q. $1500? A. Yes. I based that on the value that I considered 
the place worth of $150,000 and $1500 a month would be a fair value on 
the investment. 
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Q. Now, would you -- there was a rental of it or portion of it be- 
fore the taking, was there not? A. Yes. 

Q. Was the lot used in its entirety? A. Yes. 

Q. I mean, was it used in its entirety? A. No, it was rented as 
an entirety but never used all the lot. 

Q. And could you give us the circumstances surrounding that leas- 
ing? A. Well, this party that had repossessed cars approached me on 
the rental of it and I told him it was in a taking area. 

[146] Q. Keep your voice up. We cannot hear you. A. I could not 
give him any assurance of any definite time that they could keep it, but 
they suggested they could give $500 a month for it. I had been pre- 
cluded throughout the years of any income from it, sol made a year's 
lease with them at $500 a month; it was their suggestion. 

Q. Actually the year was never fulfilled, was it? A. No, it was 
taken about the 10th month, I think, and the last two months it was un- 
der redevelopment. It was paid, I think, to redevelopment. 

Q. Now, did that instability due to the proposed RLA activity, did 
that affect the business properties in that area? A. I did not hear you 
very well. 

Q. Did that proposed taking by the RLA affect the business rentals 
in the area? 

MR. LIOTTA: Objection; incompetent, irrelevant and immaterial. 

MR. HANNAN: Don't answer. 

THE COURT: Counsel, approach the bench. 

(At the Bench:) 

MR. LIOTTA: The basis of any objection, if he is going to -- in 
other words, he is saying this had a real value of $1500, I presume that 
was without [147] the project he testified the $500 in his opinion was as 
a result of the project. What this question has to do with this particular 
case is beyond me at this point. 

MR. HANNAN: Solely to show this was the reason for failure to 
realize the rezoning of the property. 
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THE COURT: I think he testified to that, with reference to this 
property in particular. 

MR. HANNAN: If it is in the record, Your Honor. 

MR. LIOTTA: He is not an expert witness as to the extent he can 
testify to hearsay. 

THE COURT: I think he testified that the property he considered 
worth $1500, he could only get $500 for it because RLA moved in, in 
ten months. 

MR. HANNAN: Very well, Your Honor. I will not pursue the ques- 
tion. You think he answered it. 

THE COURT: Yes. 

MR. HANNAN: Very well. 

(In open Court:) 

MR. HANNAN: I have no further questions. 


CROSS EXAMINATION 


BY MR. LIOTTA: 

[148] Q. Mr. Nash, you testified when you purchased this prop- 
erty, there was a building on it, is that right? A. You better come 
closer. I can't hear you. 

Q. All right. You testified that when you nates this property, 
there were buildings on it, is that right? A. Yes. 

Q. Did you purchase it or did you inherit it? A. No, I purchased 
it. : 

Q. All right. You tore these buildings down around when, 1957? 
A. 1956 or 1957. 

Q. And what did you do with the property during 1956, 1957 after 
you tore it down? A. We used it as a public parking lot. 

Q. As a public parking lot? A. Yes. 

Q. And you used it right through the lease you just mentioned? 

A. No, we abandoned the use as a public parking lot and it stayed with- 


out income from that time until I got this last party to take it for the 
period. 
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Q. When you say "that time," what is that time? You said "from 
that time." [149] A. Are you speaking of the time of this last lease? 

Q. No, you testified that you used it as a public parking lot and 
then you stopped using it as a public parking lot. A. I would say from 
1958, probably through to 1964, I just let it lay empty. Nobody used it. 
Used it in a small way for my own storage but that was all. 

Q. Did you make any attempt to use it all? A. Yes. Italkedtoa 
number of people about renting it, but it was always the same thing that 
they wanted to put some building to use in conjunction with it, and they 
were unwilling to take it if I could not give them a definite lease where 
they could be assured of staying there a number of years. 

Q. I am talking about as a parking lot. Did you make any attempt 
to rent it as a parking lot priortothis? A. Yes, we had inquiries 
from time to time, but never made a deal with anyone. 

Q. Now, you said that it was worth $1500 per month in your opin- 
ion. What properties were you including here in your $1500 a month 
estimate -- was that including the alleys? A. Including the whole piece 
that was walled in. 

Q. Including the alleys? [150] A. Yes. 

Q. All right. 

MR. LIOTTA: I have no further questions. 

Your Honor, at this time I move to strike his testimony. 

THE COURT: Motion denied. 

MR. LIOTTA: May my objection be noted? 

MR. HANNAN: I have no further questions of this witness. 

THE COURT: All right. 

MR. HANNAN: If Your Honor please, other than the documentary 
evidence that I have just spoken of which may wait until we reconvene, 
and the testimony of Mr. Frank Doyle and Mr. Donohue who is with 
him, I have no further testimony, Your Honor. 

THE COURT: You may step down, Mr. Nash. 

(Witness left the witness stand.) 
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THE COURT: Gentlemen, so the jury may be advised as to our 
need for their further services, when do you neces your documen- 
tary exhibits to be available? 

MR. HANNAN: If Your Honor please, they are cunder subpoena; I 
thought they should be here. May I suggest that I will secure them and 
take them to Mr. Liotta and he may [151] examine them SO we will be 
ready to proceed upon Wednesday. 

THE COURT: Mr. Doyle will not be available until Wednesday? 

MR. HANNAN: Yes, Your Honor. 

THE COURT: You have no other testimony besides Mr. Doyle and 
the documents? 

MR. HANNAN: Yes. 

THE COURT: I see. 

Mr. Liotta, under the circumstances, I suppose we will have to 
recess this case until Wednesday. 

MR. LIOTTA: Yes, Your Honor. 


THE COURT: Yes, I will be in the middle of trying another con- 


demnation case next week but I will do this, recess that case at the 
noon recess and ask the gentlemen of the jury to be ‘back at 2 p.m. then 
on Wednesday to hear Mr. Doyle's testimony and to receive whatever 
other testimony the Court feels is admissible. 

MR. HANNAN: Thank you, Your Honor. 

THE COURT: Gentlemen of the Jury, I regret that we have to try 
this case piecemeal but, in view of the fact that Mr. Doyle, who is a 
witness for the defnse, is out of the city on an engagement he made 
sometime ago and will not return until next Wednesday, we will have to 
recess consideration [152] of this case until Wednesday at 2p.m. Wed- 
nesday will be the 15th. 

I would ask you gentlemen not to make any iavestives ions per- 
sonally of this property or any comparable properties either by exam- 
ing them or by conferring with any who know about the value of prop- 
erties of that type. 
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And I would further ask you gentlemen not to discuss this case 
among yourselves until you have heard all of the evidence and until the 
matter has been submitted to you for your consideration and your de- 
termination after having heard the Court's instructions and arguments 
of counsel. 

Gentlemen, at this time unless counsel has anything further, we 
will excuse you until Wednesday the 15th of June at 2 p.m. 

Is there anything further gentlemen? 

MR. HANNAN: No, sir, Your Honor. 

MR. LIOTTA: No, Your Honor. 

THE COURT: Thank you, gentlemen. 

(At 4 p.m. the hearing was adjourned until 10 a.m., Wednesday, 
June 15, 1966.) 


{154} Wednesday, June 15, 1966 


* * * 
[156] PROCEEDINGS 


(Jury not present.) 

MR. HANNAN: May it please Your Honor, does Your Honor have 
that file from the District on the alley closing? We had it on your 
desk. 

THE COURT: Yes. 

MR. HANNAN: Thank you. 

We are ready to proceed, if Your Honor please. 

MR. LIOTTA: If Your Honor please, before we get the jury in 
here, in furtherance of my objection to proffer, to complete the rec- 
ord, I would like to, if I may, offer certain documents and make this 
statement: that under the Housing Act of 1949, as amended, Public Law 
171 81st Congress, 63 Stat. 413-414, 42 U.S.C. 1441 and 1450, et seq., 
the following provisions are made: In Section 102, and I am reading 
from Section (d), a part of it, quote: 
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The contract for any such advanced funds shall be made upon the 
condition that such advance of funds shall be repaid with interest at not 
less than the applicable going rate out of any moneys which become 
available to the public -- 

This pertains to an advance by the Housing and Home Finance 
Administrator to the Developer of the District of Columbia [157] Re- 
development Land Agency with reference to these projects. And they 
have a right to get advanced funds. I am leading toa point. 

In Section 103 of the Act I mentioned, subparagraph 2(a) states 
that the two thirds of the aggregate net cost of all such projects to 
which neither subparagraph (b) nor subparagraph (c) applies, and it 
goes on -- the beginning that was that the aggregate of such capital 
grants with respect to all the projects of a local public agency or two 
or more local public agencies in the same municipality on which con- 
tracts for capital grants have been made, shall not exceed the total of 
-- and that was that paragraph I read -- two thirds. 

In Section 104 of the Act, requirements of local grants, it provides 
that every contract for capital grants under this title shall require 
local grants in aid in connection with the property involved. 

If I may have your indulgence a moment, Your Honor? 

THE COURT: Surely. 

MR. LIOTTA: In Section (d) of Section 110 of the Act, and I 2m 
reading only part, it says local grants in aid shall mean assistance by 
a state, municipality, or other public body or, in paren, (in the case of 
cash grants or donations of grand or other real property), paren close, 
on which a project [158] for capital grant shall be made, in the form of 
-- and it goes on and talks about cash in the form of donations, et 
cetera. 

The substance of that, Your Honor, in that Act, is that the District 
of Columbia must provide one third of the cost of a project, in particu- 
lar, every project that the Redevelopment Land Agency is involved in 
in the District of Columbia, as I understand it. So pursuant to that, 
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and before the Redevelopment Land Agency can get this money from the 
Housing and Home Finance Agency under the housing, there must be 

an agreement entered into between the local officials, the District of 
Columbia Commissioners, and the District of Columbia Redevelopment 
Land Agency, that the District of Columbia will carry forth with their 
share of the project. 

I would now offer into evidence, for the purposes of my objection 
to the proffer: (1) The cooperation agreement between the Board of 
Commissioners of the District of Columbia and the District of Colum- 
bia Redevelopment Land Agency dated June 12, 1964, and a copy of the 
resolution of the Board of Commissioners of the District of Columbia 
where in they assume the burden to -- I might read. 

Whereas, the Commissioners are willing to assure the Commis- 
sion of local grants and aids in project and have examined a proposed 
cooperation [159] agreement, a copy of which proposed cooperation 
agreement is attached hereto and made a part thereof. -- The docu- 
ments are self-sustaining. I would offer those documents into evidence 
and I would also offer into evidence the loan and capital grant contract 
on a two-thirds basis between the District of Columbia Redevelopment 
Land Agency and the United States of America. 

I have already offered, I think, the plan, the urban renewal plan for 
Northwest Project No. 1, but I will offer another plan, the same thing, 
October 16, 1963. It was approved by the Commissioners. 

MR. HANNAN: I have no objection, Your Honor. 

THE COURT: All this goes to your objection to the receipt of the 
proffer. The Court will receive the proffer. The Court's ruling an- 
nounced when we were here last will stand with respect to what goes to 
the jury in this case. 

MR. LIOTTA: May I say one thing more, Your Honor? 

In Section 104 that I read of the Act, the Housing Act as amended, 
I will read, quote: 
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Every contract for capital grants under this title shall require 
local grants in aids in connection with the project involved. Such local 
grants in aids together with the local grants in aids to be provided [160] 
in connection with all other projects of the local public agency or two 
or more local public agencies in the same municipality on which con- 


tracts for capital grants have theretofore been made’ shall be at least 
equal to the total one third of the aggregate net project cost of such 
projects undertaken on a two thirds capital grant basis and one fourth 
of the aggregate on a three fourths capital grant basis. 

The three fourths did not govern. It was two thirds. Therefore, 
in the Northwest Project, which we are involved in here, the District of 
Columbia is obligated to one third of the cost of the project. 

THE COURT: Very well. 

Now, Mr. Hannan, did you want to offer for the record the file that 
you showed the Court in chambers ? 

MR. HANNAN: Yes, If Your Honor please. 

THE COURT: That will be received. 

THE CLERK: Plaintiff's Exhibits 10, 11, 12 and 13 marked for 
identification and received. 

(Documents marked Plaintiff's Exhibits Nos. 10, 11, 12 and 13 and 
received in evidence.) 

MR. HANNAN: May it please Your Honor, I offer a file which was 
the subject of a subpoena to the proper offices at [161] the District 
Building, concerning the proposed closing of part of public alleys in 
Square 620, and I ask that they be marked Defendant's Exhibit No. 16. 

MR. LIOTTA: I reserve my objection as to the FOODS or ma- 
teriality in this case. 

THE COURT: I understand. This is being offered to complete the 
record as to the question of alley closing on which the Court has pre- 
viously ruled. 

MR. HANNAN: If Your Honor please, for the record, I wish to call 
specific attention to two of the letters in those. One letter is dated 
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November 24, 1965, and it is to the Surveyor, District of Columbia, 
through the Director of Sanitary Engineering, subject -- 

THE COURT: Is that Mr. Press's letter? 

MR. HANNAN: This is Mr. Press's letter. 

THE COURT: The Court has read that, Mr. Hannan. 

MR. HANNAN: Very well, Your Honor. 

And I wish also to indicate for the record particularly the letter of 
October 27, 1965, the same subject, signed by Mr. Henderer. 

THE COURT: All right. I read that too. 

MR. HANNAN: If Your Honor please, I wish to call attention -- 
Never mind. 


If Your Honor please, I offer the file, a copy of [162] the official 
file of the District of Columbia, concerning request to zone to CM Zon- 
ing the subject property. The official denial notice is dated December 
15, 1958, and I would call attention to Your Honor the notation inside 
the file, note saying R-4 to CM-2, and under that is: No. Northwest 


Urban Renewal area. 

If Your Honor please, the file recites a Zoning Advisory Commit - 
tee report. And there is none contained in the file. Sol should like, if 
Your Honor please, leave to go consult the District Building again and 
make the record complete in this respect. I am sure that it was left 
out by error. 

THE COURT: The Advisory Council report? 

MR. HANNAN: Yes, Your Honor, concerning the application for 
rezoning. 

THE COURT: All right. 

MR. LIOTTA: Your Honor, I would object to this document on the 
basis of its relevancy and materiality, and I would again repeat that if 
the defendants can show by facts in this area that there was a probabil- 
ity of rezoning, and that is by actual rezonings that took place in this 
area, and if they can show that a willing buyer and a willing seller 
would take into consideration this probability in ascertaining [163] a 
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market price, that I am rot objecting to them doing that, but as far as 
these past occurrences, all they prove as far as I can see is that their 
applications were denied. And for that purpose I object to them on the 
grounds of relevancy and materiality. 

THE COURT: Those exhibits will be received in conjunction with 
the proffer which you have already put in the record. It will not be 
shown to the jury. 

MR. HANNAN: I understand that, Your Honor. 

THE CLERK: Defendant's Exhibit No. 17 marked for identifica- 
tion and received. 

(Document marked Defendant's Exhibit No. 17 and received in evi- 
dence for purpose of proffer.) 

MR. HANNAN: If Your Honor please, Mr. Thorup said that the gov- 
ernment official, as he left these files today, asked that we make copies 
of our originals that we have heretofore left with ee Court, and return 
to them the originals. 

THE COURT: Surely. You will take care of that. 

MR. HANNAN: Yes, Your Honor. 

I should like to offer, if Your Honor please, the file that was 
brought here under subpoena from the appropriate office of the District 
concerning the application for the rezoning of what we know as the Sib- 
ley Hospital site, which [164] is adjacent to this property, and this is in 
conjunction with the proffer, if Your Honor please. 

And I call to Your Honor's attention a portion of a letter dated 
September 20, 1965, to Mr. Arthur Hatton, who is the Director of the 
Zoning Commission, and signed by Mr. Thomas Appelby, who is Execu- 
tive Director of RLA, and in the body, requesting the rezoning of the 
Sibley Hospital property to R-5-C, states: 

Prior to the sale of land to NCHA, it will be necessary to close at 
least part of Pierce Street and all alleys within this area. Although the 


street and alley closings and acquisition of all private property in the 
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area have not yet been accomplished, we anticipate that they will be 
completed within the next 60 or 90 days. 

This was September 20, and the taking in this action, which was 
next door property on Pierce Street, was taken within the next two 
months. And it says: 

In the meantime, pursuant to the authority of Section 2101 of the 
Zoining Regulations, we request that you initiate the procedure in chang- 
ing this one from R-4 and C-2 to R-5-C, and hold the required public 
hearings so that the construction of the Public Housing [165] project 
may be initiated as soon as possible. 

Then follows a paragraph: 

It is important of course that the zoning change not be made effec- 
tive until after all the land in the area has been acquired by the agency. 
We will notify the Commission as Soon as acquiSition is completed. 

There is a reply in the next letter, signed by Mr. Hatton, wherein 
in the last paragraph, after reciting the foregoing letter, he said: 

There is no reason why the Zoning Commission would not be will- 
ing to defer final action on the application until such time as RLA is in 
a position to implement the zoning change. 

MR. LIOTTA: I object on the grounds it is irrelevant and imma- 
terial. It is a proposition referring to a government project property 
that was rezoned on behalf of a government agency in a former RLA 
project, and could have no relevancy or materiality in this case and is 
not something which should be admitted, and I object to it. 

THE COURT: The Court agrees with the position of government 
counsel but it will be admitted as part of the proffer. 

MR. HANNAN: If Your Honor please, similarly with [166] this 
exhibit, there has been left out of this exhibit a map showing the sub- 
ject property and the adjacent properties with the land uses that they 
request, which, if Your Honor please, I will request and I am confident 
that they will give me a copy to accompany or be part of Defendant's 
Exhibit No. 18. 
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THE COURT: I understand your position, that there was a map 


which for some reason or other is omitted and you will seek to ascer- 
tain where the map is and include it in the file. 

MR. HANNAN: Yes, Your Honor. 

THE CLERK: Defendant's Exhibit No. 18 marked for identifica- 
tion and received. 

(File marked Defendant's Exhibit No. 18 and received in evidence 
for purpose of proffer.) 

MR. HANNAN: If Your Honor please, I won't take the Court's 
time. It may be in a portion of this. 

Thank you, Your Honor. 

MR. LIOTTA: Your Honor, there is pending a motion on behalf of 
Government to quash a subpoena duces cecum issued as against Allen 
Elliott, and the grounds for our motion was, one, that it is unreasonable 
and oppressive, and two, the records sought to be produced are irrele- 
vant to the issues in this case. The subpoena required Mr. Elliott to 
produce all [167] the records pertaining to the formation of Northwest 
Area One, together with the records of sales of property by the Re- 
development Land Agency in an area bounded by K Street, Northeast, 
North Capitol Street, New York Avenue, and Washington Terminal 
tracks on the east. I respectfully submit that these sales or these type 
of sales have already been ruled upon by Your Honor as being inadmis- 
sible and therefore it would require the agency to dig into many files 
and produce evidence which is irrelevant and couldn't lead to relevant 
testimony and I ask that the subpoena be quashed. 

MR. HANNAN: May it please Your Honor, first, this is premature. 
We have not as yet called this witness. Of course in orderly proce- 
dures we have the witness under subpoena. But I do not think that Your 
Honor can fairly pass upon this matter until Your Honor shall have 
heard the testimony that we have to offer concerning the demand and 
the use of these lands on North Capitol Street. So Iask that Your Honor 
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defer the argument of this motion until after the testimony of the wit- 
ness. 

THE COURT: The quashing of the subpoena on the ground that it is 
oppressive, and for other reasons, is designed, as I understand it, to 
preclude the necessity of the witness digging out all this information 
which may require [168] considerable time. 

Am I correct in this, Mr. Liotta? 

MR. LIOTTA: Yes, sir. We haven't got the records with us. Mr. 
Risner is here to represent Mr. Elliott. But it would require digging 
into all these transactions. And these are transactions the subject mat- 
ter of which Your Honor has already ruled are inadmissible in this 
case. Therefore, on that basis, it is unreasonable and oppressive. It 
requires a great deal of work and wouldn't lead to anything. Your Honor 
has already ruled those type of sales, especially sales involving the 
District of Columbia Redevelopment Land Agency, are not relevant or 
admissible in this case. 

MR. HANNAN: Your Honor has not ruled that on this record. And 
we were talking about that very thing in Your Honor's chambers. And, 
if Your Honor please, I renew my statement, that the testimony that Mr. 
Doyle will produce to this Court will lay a groundwork to show that 
these are admissible, whether they are resales or otherwise. Cer- 
tainly under the case that Government has cited in support of its mo- 
tion, that is the very case that says that these are admissible. Sol 
ask Your Honor defer it. 

As far as the onerous subpoena is concerned, we can agree right 


here and now that all we are interested in are [169] five or six sales in 
the area, all of which we mentioned, and we will accept Mr. Risner's 
word for what the round figure of the footage was. I don't want all -- 
THE COURT: What is the case on which the Government relies 
which you say supports you? 
MR. THORUP: Slattery Company case. Also U.S. versus 61 Par- 
cels of Land. 


JA 141 


THE COURT: May I see it? 

MR. HANNAN: If Your Honor please, the first case I think that was 
cited is the District of Columbia Redevelopment Land Agency versus 
61 Parcels of Land, at 235 F.2d 864. 

THE COURT: According to this case, as I O86) it, Mr. Hannan, do 
you not need these files in order to offer this evidence if the Court 
feels the evidence is proper? 

MR. HANNAN: The Court feels the evidence is proper? 

THE COURT: I say, if the Court feels the evidence is proper. 

You do not need the records of RLA, if your witness has familiarity 
with the transactions, as discussed by Judge Pay in this case, and can 
offer testimony. 

MR. HANNAN: If Your Honor please, I have no reason at all to 
wish to inconvenience Mr. Risner or the office, but I was only fulfilling 
my obligation to give the best evidence of those, and, if Your Honor 
please, I would be happy to [170] release Mr. Risner under this if it 
were agreed that he just tell Mr. Liotta and myself what the prices 
were. As I say, Iam not interested in the cents. Just the general 
range for the property sold on that side would even be enough. But he 
knows specifically the parcels involved without even referring to any- 
thing. 

MR. LIOTTA: If Your Honor please, I reapect sie submit that if 
this evidence is admissible, which I have already voiced my objection, 
and if their witness has considered these items in arriving at his opin- 
ion of fair market value, I presume he has it in his appraisal already. 
And if he doesn't have it there, then obviously it didn't affect his opinion 
one bit. So I don't think the question of us producing anything for this 
witness -- we are not forming his opinion. He is supposed to be form- 
ing his own. The question whether these sales took place or did not 


take place has no relevancy until it is shown it has some affect on the 
fair market value if it is admissible. 
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MR. HANNAN: If Your Honor please, it directly relates to the pos- 
sibility of rezoning and of course it directly relates to the fact that this 
was improperly rezoned. And so, on these bases, I would urge you that 
it is admissible, particularly in view of the fact that this is a distinct 
Urban [171] Renewal area that was formed almost three years before 
the instant Urban Renewal area was formed. It was formed and the 
properties were for sale to the ordinary commercial purchaser, and 
the ordinary commercial purchaser bought them after negotiations with 
the agency, which in this case may be the RLA or the District of Colum- 
bia, but in the matter of the sale of a piece of property to a man who 
wants it, is just another deal in real estate. And therefore the price 
that was established for similarly situated property, with the uses 
which we state that this property is properly devoted to, are certainly 
competent in this court, having particularly in mind the fact that this 
was an Urban Renewal area established by law way before the Urban 
Renewal area established by law that we have here. 

We offer it, if Your Honor please, in addition, aside from the fact 
of its being in an Urban Renewal area, we offer it as an evidence of its 
value as the result of the commercial demand for that type of real es- 
tate in this location of the city, with a showing that less than 5 per cent 
of the District of Columbia is committed to this use and that in the last 
five years the impact or the coming of the Northwest Freeway, which 
intercepts these tracts barely three blocks away, has created a de- 
mand, that regardless of what the RLA did or [172] didn't do, has 
created a demand which resulted in the values of six dollars per foot, 
or very close to it, sometimes more, sometimes a little less. 

THE COURT: The second reason impresses me more than your 
first. I think the experience that purchasers have had buying land in 
redevelopment areas is that prices in those areas are enhanced by 
reason of the fact that it is ina Redevelopment land area. The South- 
west, for instance. Property per square foot is considerably higher 
than it was on the advent of redevelopment. 
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I will hear you on the admissibility insofar as the second point is 
concerned. 

MR. LIOTTA: His second point being, Your Honor -- 

THE COURT: The demand for similar property in that area of 
the city. 

MR. LIOTTA: Your Honor, passing for the moment the admissi- 
bility of the sales, which I object to, I repeat that it is obvious to me 
from an argument of counsel -- of course what he is presenting is not 
evidence -- but it is obvious to me the sole presentation of this is to 
prejudice our case. If his witness took into consideration these sales, 
he should have them in his appraisal. If it has no relationship to the 
fair market value of the property, of what weight should it be [173] 
given in this courtroom? I say none, because the only issue in this 
case is the fair market value of the property as of the date of taking. 

If he considered sales, whatever they may be, whether they are admis- 
sible or not, if he has considered them, they are in his appraisal now. 
If it is something he is going to do fromhere on in, it is something he 
ought to get on the witness stand and testify. 

THE COURT: As far as Mr. Liotta’s motion to quash is concerned, 
in view of your concession that you are interested in only approximately 
five bits of evidence, I do not consider it as oppressive as I did when it 
was originally represented to me. We will see what we need of it, and 
whether or not it is still subject to a motion to quash after Mr. Doyle 
has testified. 

MR. HANNAN: Very well. 

MR. LIOTTA: Just one other matter, Your Honor, very quickly. I 
would like to, if I may respectfully, reargue or resubmit to Your Honor, 
or request Your Honor to reconsider his ruling on Mr. Nash's testi- 
mony. I asked Mr. Nash two questions. One pertained to did his value 
of $150,000 include the alley. His answer was yes. ‘And I would cite for 
Your Honor's attention, United States v. Honolulu Corporation, 182 F. 
2d 172, Ninth Circuit, 1950, certiorari denied, [174] 340 U.S. 820. The 
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sum and substance of that case, Your Honor, is that before properties 
can be considered in conjunction -- It was a severance damage case, 
part of a property they claimed was taken. And there can be no sev- 
erance damage unless there are two unities. One is unity of use and 
unity of ownership. So that case stands for the proposition that one in- 
dividual in 2 condemnation case can't claim damages by reason of 
someone else’s loss of property. In other words, if you had a sugar 
refinery on one site where you rent the property, and another piece of 
property which you own, that you grow the sugar cane, and if your sugar 
cane property is taken, you can't claim that by reason of that your re- 
finery is going to suffer damage because of the taking of the sugar lands. 
In other words, there has to be unity of ownership. 

Mr. Nash's testimony concerned property that was in two different 
ownerships. One owned, the District of Columbia, the alleys, and one 
owned by him. And his valuation is dependent upon that ownership. 
Therefore, I respectfully submit that his testimony has no weight be- 
fore this tribunal and is irrelvant to the issue we are getting at, the 
value of his property. I ask that it be stricken. 

I would 2lso cite for Your Honor, West Virginia Paper and Pulp 
Company case, which stands for the same [175] proposition. There 
are many others. United States v. Bagter, citation of which I can fur- 
nish, stands for the same proposition, that there must be unity of own- 
ership, one ownership. You can't value one property in conjunction 
with some property owned by somebody else. And therefore, as the 
rulings of this Court now stand concerning the alley, I respectfully sub- 
mit that Mr. Nash's testimony should be stricken and I ask Your Honor 
to reconsider his ruling. 

THE COURT: Well, gentlemen, if I do strike Mr. Nash's conclu- 
sion with respect to $150,000, I would permit Mr. Hannan to recall Mr. 
Nash for the purpose of offering testimony with reference to the value, 
in Mr. Nash's opinion, of his property. Of course it does not include 
the property owned by the Government. 
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MR. HANNAN: If Your Honor please, so you won't have to be 
carrying this in the back of your head, the record at page 57 of the 
transcript shows that Mr. Donald Nash was speaking of 1957, when he 
said $150,000, and not as of the subsequent time of taking. 

THE COURT: I haven't read the record. : 

MR. HANNAN: He said, quote: 

"At the time I figured that the ground in that area of commercial 
use was bringing about five [176] dollars a foot, and so I figured, well, 
I could get perhaps $150,000 for the building, or sell it.” 

THE COURT: Or what? 


MR. HANNAN: For the building, or sell. 

THE COURT: Or sell? 

MR. HANNAN: Mean, sell the ground. But this is in 1957. And, 
if Your Honor please, of course it comes back to this, that Mr. Nash's 
testimony -- I shall not argue. . 

THE COURT: Had you reference to that portion of the transcript 


when you made your motion, Mr. Liotta? 

MR. LIOTTA: May I have your indulgence for a moment, Your 
Honor? 

I asked him, on page 149 of the transcript: 

"Now, you said that it was worth $1500 per month in your opinion. 
What properties were you including here in your $1500 a month esti- 
mate -- was that including the alleys? 

"Including the whole piece that was walled in.” 

I said: 

"Q. Including the alleys?" 

He said: Yes. 

I said: All right. Ihave no further questions. 

MR. HANNAN: If Your Honor please, thatis perfectly easy, be- 
cause he was considering it as a parking lot. As a [177] parking lot he 
had a right to use the alley. 
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MR. LIOTTA: He had no right to use any Government property. 

MR. HANNAN: The permit issued to him gave himthe right to use 
the alley. It included the footage of the alley. If you consider it just as 
a parking lot, that right exists to day, to use the alleys. 

MR. LIOTTA: Page 145 of the transcript, a question by Mr. Han- 
nan to Mr. Nash: 

"Now, I will try to keep my voice up so you will not fail to hear 
me. 

"With respect to the property on Pierce Street that we are speak- 
ing of here, what is your estimate of its value for rental as a parking 
lot for the whole of it per month? 

‘A, I maintained a price for rental of $1500 a month. 

"Q. $1500? 

A. Yes. I based that on the value that I considered the place 
worth of $150,000 and $1500 a month would be a fair value on the in- 
vestment." 

He is talking about the property, I presume, as of the date of tak- 
ing, and the record so shows it. 

[178] THE COURT: I will permit you to put the gentleman on the 
stand to clarify his position, whether the alley was included. 

Obviously, gentlemen, property of the Government cannot be used, 
as the Court views it, as a basis for the valuation of private property. 
I will let you clarify it. 

MR. HANNAN: May we proceed with the other witness, if Your 
Honor please? 

THE COURT: Yes. 

MR. LIOTTA: It seems to me that this should be clarified first, 
Your Honor, so we will have the record clear as to what happened with 
reference to my motion. 

THE COURT: I will grant your motion, but allow Mr. Hannan to 
put the witness on the stand to clarify the position that the wiiness has 
taken with reference to the value of this property. 


MR. HANNAN: Very well. 
(Thereupon, the jurors entered the courtroom and resumed their 
places in the jury box.) 

THE COURT: Gentlemen, before we proceed, the Court simply 
wishes to tell you that we have been engaged in the consideration of cer- 
tain legal aspects of this case while you gentlemen have been in the 
jury room. We have been engaged [179] on this case. But we are sorry 
that you have been here and not able to sit on the case during that pe- 
riod. 


You may proceed. 
MR. HANNAN: Mr. Doyle, would you take the stand. 
Thereupon 


FRANK M. DOYLE 


called as a witness by the defense, being first duly sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. HANNAN: 

Q. Would you state your name, please. A. Frank M. Doyle. 

Q. And your address? A. My home address, 5631 McArthur 
Boulevard. My office address, 927 Fifteenth Street, Northwest. 

Q. What is your business? A. Real estate broker. 

Q. How long have you been engaged in that business ? ? A. Forty- 
three years. 

Q. How long have you lived in Washington? A. I was born here. 
All my life. : 

Q. Vou said you are a broker? A. Yes. 

[180] Q. What is the nature of your business? A. Idoa general 
real estate business but primarily the brokerage part of the business 
— that is the selling part. | 

Q. Do you appraise properties? A. Yes, I do: 
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Q. What type of properties have you appraised? A. All kinds. 

Q. And have you ever participated in any legal proceedings as an 
appraiser? A. Yes. 

Q. Inthis court? A. Yes. 

Q. Over what period of years? A. I would say 43 years, or 
thereabouts. 

Q. Are you a member of the Washington Board of Realtors? A. 
Yes. 

Q. Have you ever held any official position with respect to real- 
tors in the District? A. Ihave held many positions in the Real Es- 
tate Board. My principal duty this year is the reading of all articles 
submitted to the realtor magazines, as to their correctness. 

Q. Have you held any offices? A. Ihave been chairman of many 
committees of the Board. 

[181] Q. Have you held any official District of Columbia position? 
A. Yes. Iwas appointed to two three-year terms on the Real Estate 
Commission of the District of Columbia. 

Q. The what? A. Real Estate Commission of the District of Co- 
lumbia. I resigned before the second term was out. 

Q. Now, are you familiar with the properties generally speaking 
in the North Capitol Street corridor? A. Yes, Iam. 

Q. Have you ever engaged in any sales or purchases in any prop- 
erties in that area? A. Yes, I have. 

Q. Over what period of time? A. Same length of time; 43 years. 

Q. Have these ever been properties of size of 10,000 square feet or 
more? A. Most of them have been of the smaller type: 2,000, probably 
3,000 square feet. 

Q@. Have you had acquaintance with sales and rentals of larger 
properties than that in the North Capitol Street area? A. Yes; in the 
entire street. 

MR. HANNAN: If Your Honor please, I submit that the witness 
[182] is qualified as an expert in real estate in the District. 
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MR. LIOTTA: I would like to reserve, Your Honor. 

THE COURT: Do you wish to examine the witness at this time on 
his qualifications? The Court will rule on his qualifications before he 
gives expert testimony. : 

MR. LIOTTA: May I? 

BY MR. LIOTTA: 

Q. Mr. Doyle, is it? A. Yes. 

Q. Mr. Doyle, you indicated that you are engaged as a real es- 
tate broker in many instances, is that right? A. That is right. 

Q. What portion of your business is concerning buying and selling 
of property? A. Oh, I would say 90 per cent. Just guessing. 

Q. Now, that is representing other people in sales transactions, 
is that right? A. That is right. mt 

Q. And what percentage of your daily work concerns appraisal of 
properties? A. Well, I will be glad to tell you for whom I have ap- 
praised. I have been -- 

Q. I didn't ask you that, Mr. Doyle. I asked you what [183] per- 
centage of your work. A. I would say probably 10 per cent. 

Q. Probably 10 per cent? A. Probably 10 per cent. 

Q. Inthe last year, Mr. Doyle, approximately how many appraisals 
have you made? A. Oh, I would say I have averaged probably a couple 
a month. I probably do a couple a month for the United States District 


Court, which is this court. I am on the approved appraisers’ list of 


the court. 

Q. Twoa month? A. I would say twoa month. That is just for 
this court. 

Q. In reference to your appraisal experience, I think you indicated 
most of your appraisal experience concerns property that has two or 
three thousand square feet or less? A. No. The question was in that 
particular area, what sizes for the lots as a rule. 

Q. Inthe particular area concerning the surroundings of the sub- 
ject property? A. That is the North Capitol Street area. 
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Q. Two or three thousand square feet, were they residential prop- 
erties? [184] A. I would say most of the properties in that area have 
been small lots, probably 1500, 2,000, 3,000 square feet. 

Q. Involving residential property? A. Most of them. 

Q. Was that for the purpose of mortgage loans of some kind, in 
most instances? A. I have appraised for loans, and also for selling, 
and for rental. 

Q. In reference to your experience around the North Capitol Street 
area, was that experience concerning in the main appraisals for loan 
commanies and mortgage companies? A. Ihave done that for various 
building associations, and banks, and the like. 

Q. In reference to your experience around the North Capitol 
Street area, what percentage of your appraisals were made for in- 
dividuals rather than mortgage companies and mortgage loan com- 
panies? A. I would say -- It's pretty hard to say just whether they 
were sales or mortgages over the years. I have appraised so many 
places and have sold so many places that it is pretty hard to deter- 
mine, say just what proportion was selling and what proportion was 
appraising. 

Q. Mr.Doyle, in reference to your two appraisals a [185] month, 
approximately how much time in your monthly activities do you spend 
concerning those two appraisals? A. That all depends on the nature 
of the appraisal. An apartment house, of course it might take longer 
than just some two-family flat. It all depends. I couldn't answer that, 
very frankly. 

Q. Now, in reference to the selling end of your business, are you 
the only party in your office or are there others? A. One-man office. 
Always have been. 

Q. I presume that your office advertises, I presume it calls for 
you going out and seeing a lot of people and so forth? A. I do very 
little advertising. I keep pretty busy without advertising. This year 
I probably only spent five or six dollars in advertising. 
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MR. LIOTTA: I have no further questions, Your Honor. 

THE COURT: The court rules the witness is qualified to express 
an expert opinion. 

MR. HANNAN: Very well, Your Honor. We will proceed. 

BY MR. HANNAN: 

Q. Mr. Doyle, speaking of North Capitol Street, are you [186] 
familiar with the instant property of Mr. Nash, that is under condem- 
nation? A. Yes. . 

Q. Would you describe it, please? Not in ont detail. A. Orig- 
inally, I became involved with this property in, I think it was in 1957, 
at which time there were twenty apartments, ten were four families 
and ten six families. 

MR. LIOTTA: Just a moment. I object to this, Your Honor. If he 
is going to describe this property as of the date of taking, that is one 
thing. If he is going back to 1957, that is iecelevat incompetent and 
immaterial, and I object. 

MR. HANNAN: If Your Honor please, merely the familiarity of 
this witness with the property. And secondly, addressing it as to its 
use and the use of the area in the neighborhood, which is relevant un- 
der our issues, Your Honor. 

THE COURT: Let's come down as close as we can to the date of 
taking, Mr. Hannan. 

MR. HANNAN: May I approach the bench, if Your Honor please ? 

THE COURT: All right. 

(At the Bench:) 

MR. HANNAN: If Your Honor please, I think we are all agreed, 
and it was indicated in there, while it is true [187] that the normal rule 
is the date of taking, when you have proceedings, you must show it as 
though there had been no RLA proceedings. In order to do that you 
must relate value preceding as against value subsequent. And that is 
what I am attempting to do, first. Secondly, by this witness and this 
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description ofthe uses as of the time of 1956 and '57, to show that it 
was improperly zoned in 1958, on my way to show what the reasonable 
and the probable zoning of it is today. 

MR. LIOTTA: Of course, Your Honor, I never made any such 
agreement that Mr. Hannan talks about. The only relevant question 
here is the issue of the property as it existed as of the date of taking, 
excluding of course any increase or decrease by reason of this project. 

I submit as far as the zoning is concerned, if he can show by facts 
in the area around the date of taking that this property would be re- 
zoned, the probability that it would be rezoned and a willing buyer and 
willing seller would have taken that into consideration, I have no objec- 
tion. But to go back to 1957 and 1958 is not relevant to these proceed- 
ings. : 

THE COURT: I will agree with Mr. Liotta, Mr. Hannan. You will 
confine yourself to the date of taking. 

MR. HANNAN: If Your Honor please, you will recall that Your 
Honor let in testimony of 1960 by the witness Owen here, over my ob- 
jection. 

[188] MR. LIOTTA: Those were sales. 

MR. HANNAN: If Your Honor please, the remoteness here, as to 
his time -- 

MR. LIOTTA: That doesn't change the condition of this property 
as it existed as of 1965. 

MR. HANNAN: Is it Your Honor's ruling that I may not even ask 
this witness what the valuation of the ground in 1957 before RLA? 

THE COURT: It is your position that we should retry the zoning? 

MR. HANNAN: It is my position, if Your Honor please, that I may 
show that this property was improperly zoned, (a), and (b), that this 
property today has a reasonable probability of rezoning. 

THE COURT: I will permit you to show the reasonable probability 
of rezoning based on any evidence you may have as to that, or this wit- 
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ness may have as tothat. But I don't think we can go back into the zon- 
ing that existed prior to the Lewis Plan. 

MR. HANNAN: If Your Honor please, I cited you two, and I cite 
you two, the case of American University versus -- 

THE COURT: That was a zoning case. . 

MR. HANNAN: Pardon? 

[189] THE COURT: That was a zoning case. 

MR. HANNAN: Yes, Your Honor. I know it was a zoning case. 
But if this property was improperly zoned either ore the RLA in- 
tervened to zone it otherwise -- 


THE COURT: Mr. Hannan, you may be correct. But I think we 
have got to try the condemnation case here. If we try zoning and con- 
demnation together, past history, we will never be through. We have to 
try one thing at a time. : 

MR. HANNAN: It is difficult, I know, Your Honor, but the Court of 
Appeals has said we should do it. And in this connection, should I make 


my proffer now? 

THE COURT: No, sir. I have got to adjourn at 4:30. See how 
much you can get out of this witness on the areas in which we are not 
in conflict. 

MR. HANNAN: May I reserve my proffer? | 

THE COURT: All right. 

(End of the bench conference.) 

BY MR. HANNAN: 

Q. Mr. Doyle, could you describe the neighborhood of the instant 
property? A. As of this time or when I first became acquainted with 
it? 

THE COURT: The date of taking. 

[190] BY MR. HANNAN: 

Q. As of the date of taking, October of 1965. A. As of the date 
of taking, this neighborhood was made up of one to three-family dwel- 
lings. Mr. Nash's property, the subject property, a few other non-con- 
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forming places other than Mr. Nash's,fur company, a junk shop, next to 
that to the east, a junk shop on First Street, between L and M, or L and 
Pierce Street. Properties of course in poor condition. Many of them 
are vacant. 

Q. What was the prevailing use of the square as of the time of 
taking? A. As of the time of taking, of course many of these dwellings 
or buildings were occupied as residences, with the exception of the 
four that I have mentioned, in addition to a couple little business places 
that had been converted from houses. 

Q. Could you tell us -- you said this was a non-conforming use ? 
A. Yes. 

Q. Could you explain what you mean by non-conforming use? A. 
Non-conforming use is a use, in this particular case, a use that existed 
before the change in zoning on [191] May 12, 1958. That use of course 
is irrevocable. It still is a parking lot for which a permit was secured 
from the District Government in 1957 before the passage of the new 
regulations on May 12, 1958. 

Q. You say that this is an irrevocable use? A. An irrevocable 
use. 

Q. Now, is it your testimony that this was a parking lot at that 
time? A. This was a parking lot -- permit was issued by the District 
of Columbia, No. 710. I inspected some time ago the only two that they 
could make available for me, and on those permits it shows that park- 
ing for 34,785 square feet, which takes in what was 27 lots, have now 
been put into four lots, known as Lots 860, 861, 862, and the south side 
of Logan Place, which is Lot 859. The parking permit from the Dis- 
trict Building included the alley -- there was a T alley there, 10 feet 
wide, and which has a 20-foot turn-around on the east. The total square 
feet in the alley is 3,287.5 square feet. 

Q. Was there any other parking lot in that square? A. No, there 
was none. 
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Q. What was the closest parking lot to this so far as you could ob- 
serve, whether it was privately operated or whether it was operated 
for the public? [192] A. I can't think of any other'than probably down 
in G Street near New Jersey Avenue -- Georgetown University bought 
that block there. I don't know of any other parking -- there may have 
been some but I can't recall. 

Q. Are you familiar with the parking lot facility at Third and M 
Streets, Northeast? A. Yes, Iam. 

Q. How far from this project is that Bronertye A. I would say 
probably four, five blocks away. 

Q. What is the demand in that area as of the time of taking for 
parking? A. Well, the time of taking -- this is a very unique case. 
The demand for parking there, because of this imminent taking, is not 
very great. But I think it has great future for several reasons. 

Q. What are the reasons? A. Well, on the east side of North 
Capitol Street, from all the way to the railroad tracks, G Street up to 
Florida Avenue, is what we call service industry, CM-3, and many of 
your organizations, which formerly could have gone also on this sub- 
ject property, are now locating over there. Many of them have got to 
build yet. The Government Printing Office, which is just a few blocks 
away, would probably move, and [193] some other organization, gov- 
ernmental, will probably take that. And one of our most vexatious 
problems we have today is parking. Nobody seems to have enough 
parking. And as this neighborhood is improved with apartments, or 
any other buildings, parking is going to be quite a problem. 

I recently received from Senator Tidings a copy of his bill pro- 
posing on creating parking space, lots, and garages, and I think, as I 
told him, to build a garage from Seventh Street to Fifteenth and from 
Pennsylvania Avenue up to M Street, or west thereof, is going to be 
quite a problem because of the cost of ground. Downtown it would pro- 
bably run seventy-five to a hundred dollars a foot. And if you get out 
of the immediate downtown, it is going to run forty to fifty dollars a 
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foot. So a site such as this would cost a million and a half dollars. 
The Western Market site recently sold for $2,100,000. So I think there 
is a great future for a site as this. This site is quite large. It is three 
quarters of an acre. And it can't be compared to the other three 
pieces that I mentioned here. The junk shop on First Street has only 
5850 square feet in it. The fur place has 12,483 square feet. And the 
junk shop adjoining to the east only has 6345 square feet. This prop- 
erty here has a frontage of 253.5 feet. And for parking, this T alley 
could be very desirable, [194] because under the parking regulations, 

if you don't have entrance and egress for parking, for a lot of this size, 
you must provide it. If you don't have streets and alleys going through 
it, you must provide it off your own lot. So here you have got a public 
alley that provides that. The regulations require if youhave more. than 
two lines of cars, you must have a 14-foot one, if you don't have a pro- 
per alley and proper street for openings. Here you have a site that has 
two street frontages, and one, two, three, four alley openings. Youhave 
a 20-foot one on the west of it. You have a 10-foot T alley running 
through it and the Logan Place has not only a 23-foot plus street, but a 
10-foot parking in the back of that. So you have got all of this free, you 
might say, space for maneuverability which is required under your 
parking. 

Q. Could you comment upon the proximity of the freeway? The 
Innerloop? A. The freeway, the innerloop of the freeway goes down 
New Jersey Avenue, which is very desirable. I have been trying to get 
the Sealtest people for the last couple of years to locate east of North 
Capitol Street. And one of the things that impressed them was the in- 
nerloop which went up New Jersey Avenue. 

Q. How far away is that from the instant site? [195] A. About a 
block, I guess. I have got a sketch of it here. 

Q. Has the location any effect upon the demand for the commer- 
cial use of this property, or the parking lot use of this property? A. 

I don't understand the question, Mr. Hannan. 
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Q. Does the proximity of the innerloop have any effect upon the 
demand of this and similar property on North Capitol corridor? A. I 
would say not only this property but any property that is close co the in- 
nerloop is very desirable. 

Q. State whether or not this has caused or will cause a change in 
this area. A. Well, I am inclined to believe -- I can't prognosticate 
the future, but that probably will, like the Beltway has done in Mary- 
land and Virginia, close by the Beltway, these Mee are always 
desirable. 

Q. Now, state whether or not in your opinion this property as used 


as a parking lot is consistent with the zoning laws at the present time. 
A. Well, I would say that a parking lot right in the heart of residential 
is not at this time very desirable, but it could be, as this neighborhood 
is improved. And, as I [196] said, because of what is going to happen 

on the east side of North Capitol Street and south thereof. And of 
course under this R-4, which this other property -- the way this other 


property is zoned, abutting it, that of course is residential -- and this 
property here, in my opinion, is really not R-4. It is, because it is a 
non-conforming use -- that was formerly second commercial. The use 
has never changed. So it is really a non-conforming use surrounded 

by R-4. And as a matter of right, under your R-4, I have a plat, two 
plats I brought here, it shows 38 projects which can go in R-4, as a mat- 
ter of right. I have jotted down just a few of them: Private school, 
church, boarding house, hospital, sanitarium or clinic for humans, con- 
valescent nursing home, private club, lodge, fraternity house, sorority 
house, or domitory. 

Now, you will notice on the map there, that 24 projects that the 
Board of Zoning Adjustments can approve, if it so desires. Under your 
non-conforming a structure cannot be enlarged or addition made to it 
without approval of the Board of Zoning Adjustment, nor can you change 
the occupancy of it. If it is destroyed by a fire or any other cause, and 
the destruction would cost 50 per cent of the cost of the rebuilding the 
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entire structure, you cannot rebuilt it. If the building itself is destroyed 
if the use is all right but the [197] building does not conform with the 
D.C. Code, and cost 75 per cent to replace it, you cannot do it. 

Q. Mr. Doyle, before the Lewis Plan, how many classifications 
of zoning roughly were there? 

MR. LIOTTA: ‘Objection. Irrelevant and immaterial. 

THE COURT: Sustained. 

BY MR. HANNAN: 

Q. Mr. Doyle would you equate the R-4 with any other of the Lewis 
Plan zonings? What is similar to -- I beg your pardon. The second 
commercial, the C-2, as you testified this property was -- not C-2. 
Second commercial under the old zoning, what equates between the sec- 
ond commercial and the present zoning classification? A. I don't know 
as I follow you, Mr. Hannan, but I will try to explain it. 

THE COURT: Gentlemen, we will have to take a recess at this 
time because I have a mettering of Judge at 4:30. 

Gentlemen, it will be ten o'clock tomorrow morning. Get here a 
little bit ahead of ten o'clock so we can check you in and start prompt- 
ly at ten. 

(Thereupon, at 4:29 p.m., an adjournment was taken until the fol- 
lowing morning, June 16, 1966, at 10:00 o'clock.) 


{198} Thursday, June 16, 1966 
Appearances: AS previously noted. 
(The Court reconvened at 10:22 a.m.) 


FRANK M. DOYLE 


the witness on the stand at adjournment, resumed the stand and fur- 
‘ther testified as follows: 
MR. HANNAN: May we proceed, if Your Honor please? 
THE COURT: Yes. 
BY MR. HANNAN: 
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Q. Mr. Doyle, yesterday, as we recessed, you were speaking of 
the North Capitol Street corridor and its development. You were 
speaking of non-conforming uses of the subject property. How many 
non-conforming uses are there? A. Two. There is this type non-con- 
forming which existed before the change in Zoning: on May 12, 1958, and 
then there is another type of non- conforming use which is frequently 
used -- George Washington University uses it quite frequently for park- 
ing permits, for probably a number of years, it is usually for five years 
and the expiration of the five years they must go in to the Board of Zon- 
ing Adjustment and renew it. I venture to say that there is at least two 
such cases every month before the Board of Zoning Adjustment, as I 
read the records. 

[199] Q. This subject property, under which of the two type of non- 
conforming uses is it? A. Under the former. 

Q. Under the first? A. Irrevocable permit, for parking. 

Q. Were there any other non-conforming uses in that square as 
of the time of taking? A. There were, as I said yesterday, there were 
two main ones. There was the District Fur Cleaning Company, which 
was to the east, and immediately adjoining that to the east is a junk 
yard. They on that particular street were non- conforming, in the same 
category as the subject property. 

Q. The same non-conforming use as the subject property? A. 
That is correct. 

Q. Are they the same zoning as the subject property? A. Same 
zoning. 

Q. With respect to the junk yard, did they have any improvements 
of any value? A, It has a building of poor material, poorly construct- 
ed, concrete block, cinder block. It's about 20 feet deep and probably 
28 feet wide, no basement. Floors are in horrible condition. It is about 
seven and a half foot ceiling height. Anda building that looks like it 
could be 40 to 50 [200] years old. It is a building that is almost a hun- 
dred per cent depreciated, in my opinion. 
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Q. In other words, what value? A. Well, it would be difficult to 
put a value on it, but the building -- I would say that the building eval- 
uation would be a thousand dollars. I think that you could rebuild this 
building for probably -- using the same materials and everything -- 
for probably twenty-five hundred to three thousand, but it would be new. 
So you would have to depreciate it. It is a very old building. I imagine 
it has been for tax purposes depreciated a hundred per cent probably a 
couple of times. 

Q. Tell me, did this lot have access, that you are speaking of? 
A. This lot has street frontage and also an alley, 10-foot alley on the 
side and a 10-foot alley in the rear. 

Q. Has this property been sold? A. Yes,it has. 

Q. Could you tell us the sales price of this property ? 

MR. LIOTTA: I object to that until he tells us who is the buyer, 
who is the seller and the circumstances of the sale. 

BY MR. HANNAN: 

Q. Very well. Who was the purchaser? [201] A. RLA. Re- 
development Land Agency. 

MR. LIOTTA: I object. Incompetent. 

BY MR. HANNAN: 

Q. Can you give us the date of purchase? 

MR. LIOTTA: I object. Incompetent, irrelevant and immaterial. 

THE COURT: Counsel approach the bench. 

(At the Bench:) 

MR. LIOTTA: This is a sale to RLA, as Junderstand. Comes 
directly within District of Columbia versus 61 Parcels, page 64. 

MR. HANNAN: It certainly does. 

THE COURT: Such comparability ruled out in that case? 

MR. LIOTTA: Here is a sale, Your Honor, as I understand from 
this gentleman, is a sale in this project area -- if I might -- to the 
District of Columbia Redevelopment Land Agency in this project. The 
RLA case, 61-parcel sale, first, admission of sales is discretionary 
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with the Court; second, before evidence of sales are admissible, other 
than Your Honor's discretion, they must show that there is no coer- 
cion, compulsion or compromise. In the RLA case, the 61 parcels, 
they define what they meant by coercion, compulsion and compromise. 
[202] And they included in there, if Your Honor recalls, the sales un- 
der threat of condemnation, which is what this would be. I think that it 
was a fair price of course, probably compromise. But under any cir- 
cumstances in that case this particular sale would be excluded. This 
is right in this project area. 

MR. HANNAN: If Your Honor please, may respond? 

THE COURT: Surely. 

MR. HANNAN: There is no more sommes property in the 
whole city of Washington. We have the unique thing of an R-4 zoning; a 
non-conforming use; a number one class non-conforming use. The im- 
provements are nothing. They are just an old shed. Now, Judge Stev- 
ens said, in the Hannan v. United States -- | 

THE COURT: That is a dissenting opinion? 

MR. HANNAN: The dissent was not in this regard as he spoke. 
Hadn't reference to the rule. If you recall, if Your Honor please, the 
majority of the Court said that the testimony should have been allowed 
but since there was no showing what type of sale this was, that the Court 
below should be affirmed. And the only dissent that Judge Stevens -- 
Judge Stevens went along with it, that it should have been shown. But 
he said, now since you have for the first time said you must make a 
showing of what type of sale it is between the [203] authorities, then 
we think that Hannan should have another chance to go at it. But he 
ended up by saying, but I hardly think that he should fail in this because 
how could the Government complain about its own purchase, because it 
was free either to pay the money it wanted to pay or else to condemn 
it. | 

THE COURT: What is the citation? 

MR. LIOTTA: 235 F.2d. 
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MR. HANNAN: May we have Hannan too? Just for old times’ 
sake. 

THE COURT: Of course. 

MR. LIOTTA: Your Honor, under the District of Columbia Rede- 
velopment Land Act, once a project is certified to the District of Co- 
lumbia Redevelopment Land Agency by the Commissioners of the Dis- 
trict of Columbia, after public hearing, they are irrevocably commit- 
ted to purchase that property, and to proceed to acquire it for the pro- 
ject. Therefore that property in that project area is under the threat 
of condemnation, number one. Number two, these arrangements, these 
sales, purchases by the RLA in this project area, are certainly situa- 
tions that indicate compromise. So under that case I gave Your Honor, 
I submit that type of evidence should be excluded. 

MR. HANNAN: Judge Stevens said they could either [204] pay for 
it or they could condemn it if they thought it was too much. 

MR. LIOTTA: Page 865 of 235 F.2d 864. This case was in the 
United States Court of Appeals for this District decided July 26, 1956. 

"In view of the importance of the main contention in the present 
cases we now determine more specifically the type of compulsion, 
coercion, or compromise which must be rebutted by the one offering 
evidence of previous sales preliminarily to reception by the court of 
such evidence. A comparable sale was not under compulsion, coercion, 
or compromise in this sense if the witness testifies, or if it is other- 
wise shown, that the public records do not disclose that the sale was at 
foreclosure, under deed of trust securing an indebtedness, at execution 
or attachment, at auction, under pressure of the exercise of the power 
of eminent domain, or other coercion sui generis -- types of legal 
compulsion generally disclosed by public records.” 

And it goes on to Say, “There need be no showing of the non-ex- 
istence of, or the nature of, the varied and variable economic reasons 
or motivations which might have moved the [205] parties concerned to 
resort to the open market to dispose of property or to sell by private 
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negotiation. Such considerations or pressures go to weight" et cetera. 

THE COURT: You take the position that the Government paid too 
much for this property? | 

MR. LIOTTA: Your Honor, in many instances, in these cases, I 
don't know what went behind each sale but the fact of the matter is this 
is a question all parties know this property is within a project area. 

It may be that the Government paid too much. It may be that the Gov- 
ernment paid the right price. But I think the very nature of the sale 
makes it one which is not the type that would have any effect on the sit- 
uation in this particular case or any case. 

THE COURT: I am thinking about the impact of the words "'coer- 
cion"' and "compulsion." With the threat of condemnation, I don't see 
how it could be said in logic that the Government is preciuciced by this 
testimony. 

MR. LIOTTA: The question goes further than that, Your Honor. 

It goes to the question of compromise. I know the Government didn't 
take advantage of anybody. But the fact of the matter is it may have 
been a compromise in behalf of the Government, on behalf of the in- 
dividual. He knew that property was in a project area and he knew the 
situation that [206] he was in. So I think by the very nature of the trans- 
action, this property being within a project area, this sale should be 
excluded. You have the Shumaker case, 147 U.S., which indicated that 
sales within a project area -- I think that was after the appropriation, 
as Mr. Hannan stated yesterday -- sales within a project area -- this 
was sales involving not the Government itself but other people. They 
were excluded under the Shumaker case. 

THE COURT: Who sought to introduce them ? 

MR. LIOTTA: My recollection, it was probably sought to be in- 
troduced by the parties whose property was being condemned. And I 
don't remember exactly the facts, Your Honor. I would have to look 
at the case. 
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THE COURT: When you have a threat of condemnation hanging 
over you as a landowner, I would think the landowner would take what 
he could get rather than go through the litigation, delays, incident to 
condemnation. I don't see how the Government could be prejudiced by 
this testimony. I am surprised that Mr. Hannan would want to offer it 
unless there is Some special reason for it. Mr. Hannan knows what he 
is doing, generally. 

MR. LIOTTA: The fact of the matter is the Government may have 
paid, by reason of the compromise situation, may have [207] paid more 
than -- considering circumstances, I don't know what the circumstances 
of the sale are. But there are instances where the Government for the 
purposes of acquiring something immediately may pay more than what 
it is worth. I don't even know what the price was. I think by the very 
nature of the transaction, I submit it is not the type that should be ad- 
mitted. 

THE COURT: There is a certain amount of discretion vested in 
the Court. 

MR. LIOTTA: Not as to that point, but I think the discretion gen- 
erally. But I think the burden is on them to show what it does say in 61 
Parcels of Land first. 

THE COURT: What would the expected testimony reveal? 

MR. HANNAN: The testimony would reveal that the Government 
paid over five dollars a foot for the non-conforming R-4 property that 
was barely a hundred feet away. And this is the value that our witness 
has put upon this property. 

THE COURT: What does your witness -- 

MR. HANNAN: Two dollars a foot. 

MR. LIOTTA: On this particular property? 

THE COURT: Yes. 

MR. LIOTTA: I think it was around two dollars. But [208] there is 
the other point, going to Your Honor's discretion. Here is a junk yard. 
And as I recall the situation in the District of Columbia, they are few 
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and far bet ween and there are not going to be any more junk yards in 
the District of Columbia. If anything happens, that is the end of it. A 
junk yard, like a liquor store, has something more intangible to give it 
value, and is not comparable to an ordinary parking lot that these peo- 
ple have here. 

MR. HANNAN: If Your Honor please, it is the same bare ground. 
And the big point of it is, just as Judge Stephens said, he said: 

" ... it seems to me harsh to deny to the appellants the oppor- 
tunity of introducing the evidence proffered if they can qualify it. That 
they can qualify it would seem hardly doubtful because the circumstance 
under which a condemnor would be under SOREEENEEY = 


a “condemnor." 

“must be most unusual -- since if a condemnor cannot purchase at 
a reasonable price he is at liberty to take the property by condemna- 
tion proceedings." 

I am not going to argue it, Your Honor. The cases are here. This 


is a piece of property that the Government used. ‘It is the first time in 
my life in condemnation that I have offered [209] Government-purchased 
property. Because they don't pay even then the top value. We feel this 
property is worth at least six dollars a foot. They got it at five from 
these people. And I won't argue it, Your Honor. We have a right to 
produce it under these cases. 

THE COURT: I think I will let him produce it. 

MR. LIOTTA: May my objection be noted for the record. 

(End of the Bench conference.) 

BY MR. HANNAN: 

Q. Mr. Doyle, you say the purchaser was RLA? A. That is cor- 
rect. 

Q. And what is the price per square foot that this sale works out 
to? A. This sale works out to between five and six dollars a square 
foot. I would say, on the basis of the SENTERO about five dollars 
and a half. 


JA 166 


Q. What was the total price paid? A. Total price paid was $38,- 
000. 

Q. And you say that in your opinion the improvements were worth 
normally a thousand dollars? A. That is correct. At five dollars a 
foot, I have figured -- would represent five dollars a foot -- which 
would [210] leave for the building, $6,275. 

Q. At six dollars a foot what does it work out? A. Six dollars a 
foot it would work out, $38,070. 

Q@. And what was the sale price again? A. Thirty-eight thousand. 

Q. Thirty-eight thousand. 

Now, Mr. Doyle, how many square feet was in that parcel? A. 
6345. About one fifth the amount in the subject property. 

Q. Are you prepared to a put a valuation for the square foot value 
of the subject property? A. Yes, Iam. 

Q. What is the valuation you put upon the subject property? A. I 
put valuation of five dollars per square foot on the subject property. 

MR. HANNAN: I have no further questions. 

You may inquire. 

THE COURT: You may cross-examine, Mr. Liotta. 


CROSS EXAMINATION 


BY MR. LIOTTA: 

Q. Mr. Doyle, which junk yard are you talking about? [211] A. I 
am talking about the one bordering -- Lots 60, 61, and 62 in Square 
620, which is on the south side of Pierce Street, and immediately ad- 
joining the District Fur Cleaning storage. 

Q. Who was the owner of that at that time? A. I haven't the 
slightest idea. 

Q. You haven't the slightest idea? And this sale, where did you 
get itfrom? A. I got that from -- in the convention, I heard what it 
sold for. 
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Q. You heard what it was sold for? A. Yes. And I verified it 
with the representative of the owner. 

Q. You verified it? A. That is right. 

Q. Did you look at the land records to determine whether the sale 
was consummated? A. No, I did not. And I assume that that has not 
been done under the negotiations because the gentleman who repre- 
sented the owner came to the convention and, if I recall, the day before 
the convention, or the day of the convention beginning is when he ap- 
peared and made his negotiations with the RLA. So I doubt if there are 
any official records of it [212] yet. 

Q. As a matter of fact the settlement isn't consummated yet? A. 
The settlement has not been but the negotiations, I understand, have 
been completed. 

Q. That is something that is being done with the Department of 
Justice, isn't it? A. Iassume, since you represent the RLA. 

MR. LIOTTA: Your Honor, I move for a mistrial. 

THE COURT: Gentlemen, approach the bench. 

(At the Bench:) 

MR. LIOTTA: Your Honor, this is a flagrant violation of every 
rule I have ever heard of. This is a case that we have in our office 
right now. I didn't recognize it. It is a case that is involved right in 
this particular case. It involves a settlement which we are discussing 
with the owner. It is a case that was continued by Your Honor for the 
purposes of settlement. It is an absolute settlement negotiation. And 
that basis, I respectfully submit that I can no longer get a fair trial 
before this tribunal and I move for a mistrial. 

MR. HANNAN: If Your Honor please, the fact of its not having 
been -- : 

What was the verb you used? 

[213] I don't know what he means by consented wa 

THE COURT: "Flagrant" was the adjective, I believe. 

MR. LIOTTA: That is the one I intened to use. 
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MR. HANNAN: First of all, if Your Honor please, there is a sale 
between the Government and this gentleman. The attorney representing 
these people told me that they had closed this, it was through. Andthat 
is why he left town. As far as the seller is concerned, he had got a 
deal. Apparently the attorney for the Government has agreed that this 
is a fair price. Now, what further departmental matters have to be 
cleared up, I don't know. But as far as these people are concerned, 
they have sold their property. This is the testimony here today. Ifthis 
has been rejected, if this offer -- after all, the Government is making 
the offer. But if'this has been rejected by the owner, I don't know it. 
As a matter of fact the representative apparently told Mr. Doyle up 
there they were satisfied and that was the end of it. 

MR. LIOTTA: May I inquire of counsel, is the counsel that you 
are referring to Mr. Sam Block? Is that the property involving Mr. 
Sam Block? 

MR. HANNAN: Just a moment. I don't know which is which. Ir- 
ving Yochelson. 

MR. LIOTTA: He knows that that was a settlement [214] negotia- 
tion in this case, and the first thing I learned in law school, Your Honor, 
is that settlement negotiations are not admissible in evidence. And 
this is no sale. It hasn't been approved by the Attorney General. Could 
be turned down. 

I won't go any further. 

MR. HANNAN: If Your Honor please, let's be candid. Apparently 
-- I wasn't in on this. Irving Yochelson told me and Sam Block told me 
that they had settled with the Government and they told me what their 
prices were. Their case was through; they weren't going ahead. And 
that is all. I didn't know anything about there being any further nego- 
tiations as far as these people are concerned. The Government made 
them an offer and they took it. 

MR. LIOTTA: First of all, we don't make any offers. They made 
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one to us and we are recommending it to the Attorney General. Coun- 
sel knew it. 

MR. HANNAN: I did not know it. 

THE COURT: Of course, gentlemen, as a practical matter, Mr. 
Hannan sought a continuance here which the Government opposed. Your 
motion would give Mr. Hannan exactly what he wanted. 

MR. LIOTTA: Your Honor, I would like five minutes to reconsider 
my motion. But the fact of the matter is it [215] will give him exactly 
what he is looking for. May I have five minutes recess on this point, 
Your Honor? A few minutes to reconsider my motion? I think my 
motion is well placed. I think it is proper. | 

THE COURT: If I thought this was simply an offer that had not 
been approved, I would say, by the final authority in the Department of 
Justice, I would feel differently about it. But it seems to me when 
counsel says he has settled his case, there is not an appropriate basis 
for your motion. And I would be disposed to deny it. 

MR. LIOTTA: May I have the recess for the purpose of checking 
that matter? I am sure it has not been approved by the Attorney Gen- 
eral. But I would like to check to be sure to make the proper repre- 
sentations to Your Honor. 

THE COURT: You ask for a five-minute recess. I will give it to 
you. But I would like this case to proceed. 

Let me ask you, while you are at the bench, Mr. Hannan, is this the 
conclusion of Mr. Doyle's testimony ? 

MR. HANNAN: Yes, Your Honor. 

THE COURT: And you have one other witness? 

MR. HANNAN: Yes, who is a ten-minute witness, and that is all. 

THE COURT: Mr. Liotta, sometimes five minutes is [216] not 
enough. If you need ten minutes, you may have it. | 

MR. LIOTTA: Thank you, sir. 

(Thereupon, at 10:44, a recess was taken until 10: 54 a.m.) 
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AFTER RECESS 


THE COURT: Approach the Bench. 

(At the Bench:) 

MR. LIOTTA: Your Honor, I have examined our files. The sale 
that was referred to, the alleged sale that was referred to by Mr. Doyle, 
involved Parcel Northwest 1-528 in these proceedings, 33-65, which 
property was condemned on October 29, 1965, together with the parcel 
in this case. And the other sale that Mr. Hannan was referring to -- 
By the way, the owners of Northwest 1 were Joseph S. Statsky and Fan- 
nie Statsky. And the other which Mr. Hannan was referring to was Par- 
cel Northwest 1-102, owned formerly by the Realty Growth, Incorpo- 
rated, and that also was a parcel condemned in this case, and neither 
one of these settlements have been approved. The offer has been sub- 
mitted by way of stipulation to the Department of Justice. I now have 
before me the offer submitted, signed by Statsky, as to Northwest 1- 
528, which will show that it is not signed by the Department of Justice. 
I have the offer in reference to Northwest 1-102, signed by the [217] 
Realty Growth, and the stipulation and offer will show not yet signed by 
the Department of Justice. And unfortunately I feel under these cir- 
cumstances, although I know this will cause a delay as to the trial of 
this parcel again, I feel that we have been so prejudiced that even if 
Your Honor had stricken the testimony or does strike the testimony of 
Mr. Doyle -- the fact of the matter is they intend toput Mr. Donohoe on 
and they will have some testimony before this jury, this settlement of- 
fer is before this jury -- I don't feel they can divorce it from their 
minds. Unfortunately, I feel that I have to renew and make my motion 
for a mistrial. 

THE COURT: Mr. Hannan. 

MR. HANNAN: I stand on the record, if Your Honor please. We 
have done nothing to prejudice this. As far as the sale is concerned, 
this is an offer. 
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THE COURT: Offers of settlement are not admissible. 

MR. HANNAN: This is a settlement as far as counsel is concerned. 
the sale is the Government's offer, as the value of this property. 

THE COURT: The record discloses it is the SSE of the owner, 
not the offer of the Government. 

MR. HANNAN: I beg your pardon. Let's be factual. This was ar- 
rived at between counsel, and counsel for their [218] respective parties, 
and agreed to by the people immediately here. And to say, well, it's 
nothing -- it's a sale as far as the owner is concerned. It is done. As 
far as they are concerned, there is no case for these people. They 
would be here today if this wasn't the case, if they didn't know it was 
settled too. I think, if Your Honor please, if you ask me, I think this is 
a lot of nothing. It were different if this thing had been rejected by this 
time, or something like that. But it is two weeks = since this was 
done. 

MR. LIOTTA: This has been recommended ws our office here. 


But the fact of the matter is there is no certainty that it will be ap- 


proved. I think it is a fair settlement but it is an offer by the individ- 
uals to the United States, because we don't make any offers. 

MR. HANNAN: You do make offers. 

MR. LIOTTA: A lot of factors entered into this settlement nego- 
tiation that are not something which could be considered under the 235 
F.2d 864 as a type of sale that would be admissible. In fact under that 
case these type of situations are absolutely not admissible. 

MR. HANNAN: It is the same dirty looking piece of property. 

MR. LIOTTA: In fact Mr. Blackwelder advises me it [219] has not 
yet been recommended. But it will be. The point of the matter is this 
is a direct violation of a case in the jurisdiction which I last cited. 
Other than that it is a settlement negotiation, which I don't know what 
the negotiation -- 

MR. HANNAN: That is not what the owners understand, if Your 
Honor please. 
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MR. LIOTTA: The owners weren't there when we received these 
offers, and the statements that Mr. Hannan is making are in large con- 
trary to what took place. 

THE COURT: You think under appropriate instructions that you 
still can’t submit the matter to the jury? 

MR. LIOTTA: No, sir, I don't feel we can. 

THE COURT: What I have difficulty in understanding, Mr. Liotta, 
if you are willing to recommend an offer of five dollars a square foot 
for property right down the street, why do you say two dollars in this 
case? 

MR. LIOTTA: Because the fact of the matter is that is a junk 
yard. We had appraisers. Our own appraisers we had in this case -~ 
A junk yard is a different situation, Judge. A junk yard is a different 
situation than a parking lot. There is no question that we had these ap- 
praisers and they made their appraisals as they saw them. And they 
found a junk yard is [220] different. As a matter of fact -- 

THE COURT: You can explain that to the jury. Your motion is 
denied. : 

MR. LIOTTA: May my objection be noted. 

(End of the Bench conference.) 

BY MR. LIOTTA: 

Q. Mr. Doyle, in reference to this junk yard sale, just solam 
clear on this, will you tell me what lots they were again? A. Lots 
60, 61 and 62, in Square 620. 

Q. Now, the information concerning this sale was acquired from 
whom? A. From Milburn Donohoe, who represented the owner. 

Q. And Milburn Donohoe is who? A. He is a real estate broker, 
a member of the Washington Board of Realtors. 

Q. And this information was acquired when? A. At the recent 
Washington Board of Real Estate convention in Buck Hill Falls, Penn- 
sylvania, which was in the past -- oh, past ten days or So. 
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Q. And it would be reasonable to assume then, would it not, from 
your last statement, that you made no investigation to determine inso- 
far as the land records are concerned whether [221] this was a trans- 
action which was made in a condemnation proceeding? A. Not at all. 
The only time I followed it up was this morning to verify the price 
which he had told me at the convention. There was no of course pro- 
bably official record yet so it would probably be impossible for me to 
make any determination on that score. 

Q. When did you first make your appraisal concerning the prop- 
erty inthis case? A. The subject property? 

Q. Yes. A. Ihave been acquainted with this property since 1957, 
until this time. | 

Q. No. My question was: When did you make your appraisal con- 
cerning the property in this case? A. I made the appraisal on this -- 
oh, I would say right before the taking and after the taking. I have had 
quite a few conferences on this over the past months with the RLA. 

Q. Let me put it this way: When did you make your written ap- 
praisal of the property in this case? A. I made the written appraisal 
at the time of the taking, around about October. I have been working on 
this for [222] several years. 

Q. You had been working on this for several years? A. That is 
right; on this particular property. 

Q. Do you have your appraisal? A. Yes. 

Q. And where is your appraisal? A. Right here before me. 

Q. Is that that yellow sheet of paper? A. That is right. 

Q. Is that the appraisal you submitted? A. That is right. 

Q. May I see it, please? A. Yes. 

Q. In the left-hand corner of the appraisal, on the top -- By the 
way, this is in your handwriting? A. That is right. 

Q. On the left-hand corner on top you have the names Allen El- 
liott, Resinger, Hobman, and Liotta? A. That is right. 

Q. When did you put that on? A. I put those on yesterday. 
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Q. And is it your testimony that this appraisal was made on Octo- 
ber 29, 1965, or thereabouts? [223] A. I would say so. 

Q. And it was reduced to this writing I have in my hand? A. That 
is right. 


Q. Do you normally submit your appraisals in your own hand- 
writing? A. No. Ihave many appraisals on this information that I 
have submitted to the RLA, reduced to the type. 

Q. Referring to your appraisal of the property as of October 29, 
1965, is it your testimony that this is your appraisal? A. That is cor- 
rect. 

Q. Now, wher you made this appraisal in October 29, 1965, you 
had no knowledge, did you, of the junk yard sales? A. Not at all. 

Q@. On the third sheet of your appraisal, there is a notation: Junk 
yard lots, 60, 61, 62, 6,345 square feet -- A. That is correct. 

Q. Thirty-eight thousand dollars? A. That is correct. 

Q. And that was done on October 29, 1965? A. No. That was 
done this morning. 

Q. All right. Now, I will now give you back your [224] appraisal. 
And you tell me what portion of this appraisal that you have here was 
made on October 29, 1965. A. Well, everything except with reference 
to the junk yard. 

Q. Would you kindly check the items that were not made on Octo- 
ber 29, 1965? A. It would just be the junk yard. 

Q. Is that the third sheet? A. That is this one here, yes. This 
one here, that we discussed a little while ago. 

Q. Is there anything else on there that wasn't made on October 29, 
1965? A. Not to my knowledge. Not to my knowledge. 

Q@. No. Would you kindly keep it together. I would like it all. 

You testified in this case to the one sale of the junk yard that you 
referredto? A. That is correct. 

Q. Now, in reference to this particular property, and your valua- 
tion in this case, what is your definition of what you are looking for in 
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this case? What are you looking for? A. A fair market value. 

Q. And what is your definition of fair market value? [225] A. 
Fair market value is the price that a willing purchaser who is not un- 
der compulsion to buy is willing to pay to someone who is not compel- 
led or forced to sell. Briefly. 

Q. And does it also take into consideration that property would be 
placed on the market for a period of time sufficient to expose it to the 
market? A. I don't follow you. 

Q. Do you also in your definition take into consideration that prop- 
erty should be put on the market and exposed to the open market? A. 
Oh, of course, it must be exposed and given proper pabichy: All the 
elements must enter into it. 


Q. And neither party should be obliged to buy or to sell? A. That 
is correct. 

Q. And in the former instance if any of these elements are pres- 
ent you would discard that type of sale? A. For sale, I would disre- 


gard. 

Q. What is your definition of a forced sale? A. A sale under the 
hammer. 

Q. What do you mean, "under the hammer"? A. Foreclosure. 

Q. What else? [226] A. Well, somebody who is in financial 
trouble and might have to sell. I would say a party would be forced to 
sell under those circumstances. There are others, but I can't think of 
them right at this moment. 

Q. Would you consider a transaction in a condemnation proceed- 
ing the type of sale that you would consider? A. In effect, it isa 
forced sale. People realize that they are going to either make a sale 
or it is going to be taken away. So normally it is a forced sale. 

Q. Normally you would avoid that type of sale? A. I wouldn'tsell 
anything personally to a client where taking is imminent. I think it 
would be very unfair. I haven't done it and I don't expect to. 
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Q. In other words, you avoid those type of sales? A. I would 
avoid in any case where the RLA is involved, any urban renewal. 

Q. Forgetting RLA, getting back to sales in condemnation, if you 
come across a Sale that is made in condemnation, or under the gun, as 
you say, of condemnation, and you find that in your investigations to 
determine the value of certain properties that you are appraising, you 
normally discard those sales, don't you? A. I think they are pertinent. 
They are relative. It [227] is in the same area and under the same 
conditions, I would, if permitted, I would want to mention them. 

Q. Would you rely on those sales to form an opinion as to the fair 
market value of the property you were appraising at the date of taking? 
A. I would take everything into consideration. Everything. 

Q. If you had only one of those sales, that was the only sale you 
had, would you rely on it? A. If that were the only basis, and I thought 
the reasons therefor were satisfactory, I would be inclined to consider 
it. 

Q. And when you say the reasons are satisfactory, you would want 
to know the terms and conditions under which that sale was consum- 
mated, wouldn't you? A. I would want to know everything about it. I 
would want to know about it in connection with all other areas with 
which I am familiar, and the conditions under which it was rented or 
sold. I would go back to the records and check it pretty thoroughly. I 
would want to consider everything, all the elements. 

Q. So, in other words, if you had this one condemnation sale, or 
one sale that was made under the gun, as you Say, [228] you would not 
normally accept it at face value; you would want to check against other 
sales in the area to see whether it falls in line? A. I would accept it 
at face value if I had nothing else and it met all the requirements that I 
would be looking for in appraisal. 

Q. And if it met all these requirements would be whether or not 
your investigation disclosed that these requirements were there, am I 
right? A. That is correct, yes, sir. 
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Q. Now getting back to the junk yard sale, you received the infor- 
mation concerning the junk yard sale within the past ten or fifteen days 
at a convention? A. That is correct. 

Q. And this information was received from Mr. Donohoe, as I 
understand? A. That is correct. 

Q. And let me ask you this: In reference to the property in this 
case, do you know that the owner testified in this case prior to your 
getting on the witness stand? A. Yes, I do. 

Q. All right. Now, the history of this property concerning its use 
as a parking lot, when was it first used as a [229] parking lot ? 

MR. HANNAN: If Your Honor please, object. Counsel objected to 
my going into the history of this parking, and back to the first use of it. 

MR. LIOTTA: I only objected, Your Honor, to the point that coun- 
sel was not discussing parking lots. I am talking about the parking lot 
itself, and this witness's testimony concerning the fact that this was an 
irrevocable non-conforming use. And I want to find out what the basis 
of it is. 

THE COURT: I will permit the question. Of course you may be 
opening the door. 

MR. LIOTTA: Your Honor, let me zephraset: the question. 

BY MR. LIOTTA: 

Q. You had indicated in your testimony that this parking lot use 
was irrevocable? A. That is right. 

Q. Now,you indicated two situations wherein it may be revocable 
or irrevocable? A. That is right. Not as to this particular subject 
property. Just irrevocable. 

Q. In reference to this property you said that the use as a parking 
lot was irrevocable? [230] A. Thatis right. — 

Q. I think your testimony also was that, in explaining this question 
of irrevocable or revocable, the question was whether it was used as a 


parking lot prior to 1958, wasn't it? A. I don't recall. I don't mind 


JA 178 


saying that it was used to the best of my knowledge, and belief, as a 
parking lot for one year recently. As a parking lot per se -- Mr. Nash, 
over the years, I have seen him have automobiles there. But a parking 
lot per se was just for one year and it was recently. 

Q. You indicated in your testimony that this irrevocable non-con- 
forming use that existed prior to 1958 was an irrevocable permit, 
didn't you? A. That is correct. 

Q. What I am asking for, from you, is in reference to the word 
"irrevocable." Is it your testimony that the use as a parking lot in this 
case was irrevocable? A. Yes. 

Q. In reference to the question of irrevocable or revocable, what 
gave you the basis for saying that the permit was irrevocable in this 
particular case? A. Because the permit was secured in 1957, before 
the passage of the amendment to the Zoning Act on May 12, 1958. And 
anything prior to that date was irrevocable. 

[231] Q. The permit was procured prior to 1958 for parking pur- 
poses? A. Yes; that is right. 

Q. And was it used for parking purposes? A. Only to the extent 
that I have just stated, that for one year it was leased recently and Mr. 
Nash used it off and on for parking of cars. But that of course does not 
affect the useability because it has not been used. Non-use does not 
kill the usability. 

Q. In the normal instance where there is a non-conformity use, 
would you agree that the regulation would prescribe that in the event 
the use ceases that the non-conforming element is lost? A. It is not. 
When the regulations were being drawn, Mr. Lewis, who was the head 
of it, attempted to have the use killed after a certain period, five, ten 
and fifteen years, and so forth. And I fought assiduously against it 
and it was knocked out. It is irrevocable. 

Q. Did you examine the permit for parking in this particular case? 
A. Iexamined the permits at the District Building, the latter part of 
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last year. Two of them I asked the clerk to get out the original permit 
and all the permits pertaining to [232] this because I wanted to deter- 
mine the number of square feet on the permits, and, I found the number 
of square feet was thirty-four thousand and something, which included 
the alley. And she said she couldn't get me the others because they 
were in storage. 

Q. Your valuation of this property is how much? A. Five dol- 
lars per square foot. 

Q. And comes to how much intotal? A. You have my notes, Mr. 
Liotta. If you will let me have my notes back. 

I have broken this down two ways. First, of the four lots, 31,500 
square feet at five dollars per square foot, at $157,500. That is the 
way I personally would like to appraise it rather than appraise it with- 
out the south lot on Logan Place for two reasons: The permit calls for 
these lots on the south side of Logan, and I think to sever it is illogical, 
and we speak, if we take the three lots, we are going to talk about the 
severance with regard to the remainder. What remainder, if the Gov- 
ernment is taking the other? I think it is illogical to break it down. 
But I have broken it down both ways, 31,500 square feet at five dollars, 
including the lot, $152,500. Eliminating the 3100 square feet on Lot 
859, is 28,400 square feet at five dollars a square foot; [233] figures 
$142,000. 

Q. Just so I understand your testimony, Iam now pointing to the 
property facing on Pierce Street? A. Correct. 

Q. And is it your testimony that the property bounded within, 
where I am now putting my finger, came to one hundred fifty-two thou- 
sand some-odd? A. Came to -- No. That does not, as I recall, em- 
brace the south lots. That you just pointed out is $142, 000. 28,400 
square feet at five dollars a foot. 

Q. The entire Nash property as bounded -- Lot 860, 861, 862? A. 
And 859. Seven lots on the south side of the Logan Place. 
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Q. Where is 859? A. On the south side of Logan. I have a sketch 
here. Here is one that you might use. | 

Q. You meant 859 is not on that plat? A. What plat? 

Q. Onthe plat that we have. A. Only because I understand that 
these proceedings are probably just covering the three lots. 

Q. So that your testimony of one hundred fifty-two [234] thousand 
includes other property not in these proceedings, is that right? A. 
Not in these proceedings, but which IJ think should be in these proceed- 
ings. 

Q. You think they should be? A. I think so for the two reasons 
I stated. 

Q. Your second figure of $142,000, what does that take into con- 
sideration? A. My second one took in the 3100 square feet in Lot 859, 
which is the south side of Logan, which is 3100 square feet. So sub- 
tracting the 3100 square feet from the 31,500, leaving 28,400 square 
feet for the part you are just indicating, or $142,000. 

Q. Now, Lot 860, 861, and 862, is that what you are referring to in 
your second? A. No; 860, 861 and 862, the part that you have men- 
tioned in these proceedings at this time. The other lot, on the south 
side, is known as Lot 859. It was originally seven lots but it has gone 
into Lot 859. 

Q. Your figure of one hundred forty-two thousand some-odd, are 
you considering Lot 860, 861, 862? A. Right. Those three lots. 

Q. In your appraisal you originally took in other [235] property on 
Logan? A. That is right. I have broken it down two ways. 

Q. How many square feet did you consider in your one hundred 
forty-two thousand figure? A. One Hundred forty-two thousand, I fig- 
ured 28,400, which embraces the three lots, 860, 861 and 862. 

Q. In your calculations you don't include the square footage in the 
alley, do you? A. Oh, no. But the building permit did take that in, 
3285 square feet in the alley. 
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Q. But that doesn't enter into your consideration? A. It does not. 
But there is a long story about that. 

Q. Now, in reference to junk yards in the District of Columbia, 
did you make a study -- By the way, you indicated that the junk yard 
was also a non-conforming use? A. That is correct. 

Q. And that is also an irrevocable non-conforming use according 
to you? A. That is right. : 


Q. In reference to junk yards, what are the present provisions in 


the zoning ordinances concerning junk yards in the District of Columbia 
do you know? A. Just what do you mean, "ordinances"? 

[236] Q. The zoning in the District of Columbia, as now consti- 
tuted, provide for junk yards within the District of Columbia? A. That 
I can't answer, but I imagine under certain conditions you can have a 
junk yard and if they are allowed it would be under the M Zoning, which 
is general industry. 

Q. And the zoning of this particular junk yard was what? A. This 
was second commercial. 

Q. The zoning as of the date of taking? A. Yes; date of taking. 

Q. Is it designated? A. No. I would say it was in effect second 
commercial. This zoning was carried on. It is surrounded by R-4, so 
you could say that it is R-4 plus, plus a non-conforming use, which was 
equivalent to second commercial. That is what it was originally. 

Q. Under the Lewis Plan, then, and as the zoning existed as of the 
date of taking it was R-4? A. It was R-4. 

Q. It was again a non-conforming use? A. It was not a non-con- 
forming use under the previous zoning. Second commercial. 

Q. I am talking about the zoning that existed as of [237] October 
29, 1965, it was -- A. It was non-conforming. The same as the sub- 
ject property. 

Q. Now, I gather from what you say that in your opinion the junk 
yard operation added nothing to the value of the land over and above 


JA 182 


parking lot, is that right? A. I said the building. The improvements 
there added very little to it. 

Q. The fact that there was a junk yard operation on the lots that 
you are talking about -- forgetting the buildings -- in your opinion did 
that add anything to the value of the property as it stood? A. I would 
say none. Of course we are appraising real estate, not business. 

Q. Did you take into consideration the parking lot operation in 
your evaluation? A. Yes, I did. 

Q. And you valued this ground as parking lot ground, is that right? 
A. That is correct. 

Q. So in your opinion that was the highest and best use of the 
property? A. That is correct. 

Q. In its highest and best use, did you determine what [238] the 
rental that was being returned on the property as of the date of taking? 
A. The rental on this property for the year that we have referred to 
was $500 a month. But ina taking area, by the RLA, you cannot judge 
return at that time as a fair market value for several reasons. You 
are lucky if you can rent in an RLA area, which taking is imminent, at 
any price to some people. A house, if I had a house in an RLA area, I 
would let the people stay there rather than have it become vacant and 
be vandalized. The minute a piece of property is going to be taken by 
the RLA, deterioration sets in immediately. Becauseasthe RLA makes 
deals on these places they board them up, they are vandalized and it 
has a deleterious effect on the neighborhood. There has been harass- 
ment of the tenants. Under Public Law 592, the National Capital Plan- 
ning Commission must certify to the RLA before they can take any ac- 
tion. In this particular case deterioration didn't start in on October 29, 
1965, but it started in before. There were two meetings held by the 
National Capital Planning Commission. One was on March 7, 1963, 
first public meeting. The second public meeting was September 12, 
1963, and the second public meeting -- It was probably several weeks 
-- I think it was January 9, 1964, that the certification was made to the 
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RLA in this case. [239] And immediately, under the same law, the law 
provides that a complete survey of the area families will be made prior 
to acquisition of property. So -- : 

THE COURT: Mr. Doyle, I think the question has been answered, 
sir. 

Ask your next question. 

BY MR. LIOTTA: 

Q. Mr. Doyle, in reference to your last statement, you undoubtedly 
then made some test concerning this effect of the project in this square. 
Let me ask you this: In this square did you make a study to determine 
how many tenants remained in these properties and how many of these 
buildings in this particular square were vandalized? .A. Yes. I was 
pretty close to this neighborhood. And I would say that probably, in 
this general area, probably 50 per cent of the properties were vacant. 
As a matter of fact, one apartment which I was closely associated and 
another one close by, just nearby, were boarded up. The people had to 
leave in these apartments and they boarded up and have been vandal- 
ized. There is a lot of vandalism going on in these neighborhoods. 

Q. Fifty per cent? A. Yes. As a matter of fact I have appraised 
in taking [240] areas where twenty and thirty pieces of property were 
all being vandalized. Windows out and people taking up the floors, re- 
moving the plumbing and everything. 

Q. Confining yourself to my question, if you would, please. Now, 
in reference to this parking lot at $500 a month, who was the tenant at 
the time? A. Ihave the name, something like the A and C. I forget 
the name of the organization. A & C Adjusters. They were people, I 
understand, that took cars in for the police department, for the various 
financial institutions where people didn't make payments. 

Q. And you understand that? A. That was what I understood. I 
did inspect this lot and saw these cars there and the A & C Adjusters 
did not use the south side of Logan and they were occupying only pro- 
bably one third of one half of the remaining three lots. 
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Q. And did you talk to anyone from the A & C Adjusters at any 
time? A. No. I merely, in inspecting this a month ago -- as a matter 
of fact I was over there two or three times -- and I of course merely 
asked for permission to go in, which I did. As a matter of fact I believe 
the gate was open but I made myself known. 

[241] Q. You made a statement before on the witness stand that 
they were lucky to get it rented and they couldn't find anybody to get it 
rented? A. That is right. 

Q. But you never talked to the A & C Adjusters to determine what 
their motives were in renting? A. No, I did not. 

Q. For all you know, they may have been perfectly satisfied that 
$500 a month was a fair rent and they wanted to get in there and it 
wasn't affected by any projects? A. It may have been $500 because 
they couldn't make use of the entire lot, which they were not doing. 

Q. It may? A. Ido know they did not use the south side. I have 
no idea of what motivated them in going in there. 

Q. You really can't get on that witness stand and testify and say 
for a fact that this was a fair rental or non-fair rental? A. I can say 
it is an unfair rental. 

Q. In your opinion? A. In my opinion. That is all Iam giving. 

Q. But you don't know whether these individuals were satisfied or 
not satisfied? [242] A. I haven't the slightest idea of their state of 
mind. I might add -- 

Q. Don't add anything. I didn't ask you anything. 

May I see your appraisal again, please. May I have all of them? 
A. These are of course my personal notes. That first one is the ap- 
praisal. 

Q. The property on Logan Street that was included in your one 
hundred fifty -- what was it, seven thousand some-odd -- when you 
first appraised this property, as I understand your testimony, this was 
considered then as a total situation, your appraisal didn't refer to 
these three particular lots in this case? A. That is correct. 
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Q. And as I understand it, you haven't changed your valuation. 
This was your appraisal as of that date? A. That is true. The only 
thing I have done is broken it down because I understand in these pro- 
ceedings the original seven lots on the south side of Logan, which is 
now Lot 859, I believe, are not included in these procsectuge: Sol 
eliminated that. 

Q. When you were considering the Logan Street sane, what 
effect did that have in your value at that time [243] when you were con- 
sidering that as part of this whole parcel? Did that increase your 
square foot price? A. Naturally it would; because it was included in 
the parking permit, and I had to put the same value on that. 

Q. So that without the Logan Street property at that time, your 
thinking per square foot would be somewhat less, is that right? A. No; 
it would not. 

Q. Even though in your original consideration you feel that the 
Logan Street added something to it? A. Yes. It was part and parcel 
of the permit. And there is a 20 -- I think it is a 23-foot street there 
which gives you accessibility with a lot in the rear towee It was 
very desirable parking. : 

Q. How many square feet was in this Logan Street property? A. 
Thirty-one hundred. 

Q. Thirty-one hundred square feet? A. That is: correct. 

Q. And do you say you have a plat of the Logan Street property ? 
A. Yes. 

Q. Now, would you point out for me, please, on this [244] plat, 
where the subject property is? A. It is this property here. And here 
is the alley. 

Q. And Logan Street? A. Here. 

Q. May I keep this for a moment? A. Yes. 

MR. HANNAN: It is Logan Place. 

BY MR. LIOTTA: 
Q. And when you made your appraisal considering the Logan Street 
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property, how did you feel that that benefited the property insofar as 
its highest and best use? A. Because it was part and parcel of the 
parking lot and I saw no difference between that and across the way, 
and this of course, Logan was a twenty-three-plus street, and with a 
10-foot alley in the rear, and I saw no difference whatsoever. 

Q@. And I think you had stated, did you not, that the permit also 
included the alley? A. The alley, yes. 

Q. It did include the alley? A. The permit included the alley. 
But I have ignored the alley. 

Q. And you ignored it when you first made your [245] calculations? 
A. Yes; Ihad to. 

Q. Now, what kind of a parking lot are you considering in your 
highest and best use at this time, the date of taking? A. Well, a park- 
ing lot, of course, there are many -- this cab company could use this. 
The Transit companies. The Trailways, and the various other sight- 
seeing bus companies could use it. And anyone that is in the hauling 
business could use it. Not just for parking per se. As a matter of 
fact, there wasn't daily parking actually in this A & C. They pick these 
cars up and as the people reclaimed them they paid so much, I think 
probably a dollar something a day for the parking, and before they 
could reclaim it, plus the amount of the money they owed. 

Q. Well, now, the type of parking lot that you considered in arriv- 
ing at your valuation in this case, was it the type that would be of daily 
use by different individuals? A. I considered everything. As a matter 
of fact, Mr. Liotta, I had worked on this property, 1957. I have an ad 
here that I had printed showing the date and so forth. And I came very 
near selling it to the Yellow Cab Company that wanted a place for a 
subsidiary. I think it was Premier Cab. I sent this to the various peo- 
ple. And I told them frankly that the [246] situation, that I thought that 
this might be changed, that the RLA were in these hearings and I didn't 
know how long they would be there. I felt under the circumstances I 
should proceed and just forget about it. 
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Q. Mr. Doyle, so that we can get done here, I wish you would just 
answer my questions as I give them to you, would you, please? 

In reference to your valuation in this case, you indicated that the 
highest and best use was a parking lot? A. That is right. 

Q. Now, there was a certain type of parking facility here, on the 
date of taking, that you have already testified to? A. ‘That is right. 

Q. Did you take into consideration that type of a parking lot? In 
other words, the type that existed as of the date of eas 4. Yes; I 
have taken into consideration parking. 

Q. I think you described the area of this property. Now, did your 
valuation in this particular case, and does it, take into consideration 
daily parking by individuals? A. I have taken into consideration every- 
thing. : 

Q. You had indicated the area. Now, this daily paring [247] situ- 
ation is not one in which the individual parker is subjected to any great 
risk, isn't that right? In other words, he pays his daily fee and that is 
it? A. Daily, weekly or monthly, whatever they operate under. 

Q. So that this type of use was available as of the date of taking if 
someone wanted to park there? A. If someone wanted to. 

Q. What investigation did you make to determine whether or not 
someone daily would want to park in that particular area? A. I 
wouldn't make such an investigation with taking imminent. I wouldn't 
sell it, nor would I lease it to someone, and if I leased it to someone I 
would tell them of course taking is imminent and they may have to get 
out immediately. It would affect the rental, sale. 

Q. Forgetting the taking, forgetting the United States as far as its 
project, forgetting everything else, you indicated that you took this type 
of individual parking into consideration. Now, where would this par- 
ticular type of individual come from in this area to park in that partic- 
ular space? A. The immediate use -- We have to think in selling of 
[248] future benefits. This neighborhood, like any other neighborhood 
is not going to lie dormant like that. For instance, I have in the bosom 
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of this court three contracts right now, to answer your question -- 

Q. I don't want you to get into any contracts. A. But where there 
are no income can be derived. They probably are condemned prop- 
erties. So the immediate rental does not constitute the only criterion 
of value. 

Q. Where in this neighborhood, as of the date of taking -- forget- 
ting the project, forgetting the RLA -- where would you draw these 
individual parkers from ? 

MR. HANNAN: If Your Honor please, I object to the question. The 
witness has fully answered that all types were considered by him. 

THE COURT: I will permit the question, Mr. Hannan. 

THE WITNESS: This neighborhood, as I have said, is going to be 
improved, be improved no doubt with apartments. Be able to get no 
doubt customers there. You have got west, close by, east of North 
Capitol Street, a number of sales -- Chesapeake Potomac Telephone 
Company. 

BY MR. LIOTTA: 

Q. I didn't ask you about sales. A. You asked me where I would 
hope to get customers for that. I just thought I would answer. 

[249] Q. Tell me who. A. I would expect from these number of 
organizations that have built and will be building on the RLA ground 
east of North Capitol Street, and the Government Printing Office -- 
there are going to be many possibilities in there for parking. 

Q. Forgetting the Government project completely, forgetting what 
the Government is going to put in there, forgetting the fact that there is 
a project here, forgetting that there may be apartments in this project 
area, then where would you draw your people from? A. Mr. Liotta, I 
don't forget. I can't forget. The Government of course creates value 
the same as anybody else. I can't -- If the Government is going to 
build a large building downtown or any other place, we take that into 
consideration in our valuation, and in our sales. 
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Q. Mr. Doyle, then in valuing this property, you quite naturally 
then took into consideration in your valuation the enhanced value of this 
property or the possible enhanced value of this property by reason of 
the activities of the Redevelopment Land Agency, what they may do? 
A. What they will do and what private industry will do, yes. 

Q. What private industry would do would be a question [250] of 
these private industries moving into this project, is that right? A. 
That is correct. That is correct. That is correct. | 

Q. So it would be reasonable to assume, then, that the last men- 
tioned factors are the ones that were controlling in your evaluation? 
A. Not necessarily. Everything entered the picture,’ Mr. Liotta, every- 


thing. 

Q. But your valuation does reflect that activity in the project 
area? A. Activity, all activities, regardless of whether it is govern- 
mental or private industry. Everything. 

Q. Forgetting governmental for a moment, when you refer to pri- 


vate industries, you are referring to private industries that may come 
into this project area, is that right? A. That is correct. That is cor- 
rect. | 

MR. LIOTTA: May I have your indulgence a moment, Your Honor? 

THE COURT: Yes. 

MR. LIOTTA: I have no further questions. 

THE COURT: You may proceed, Mr. Hannan. 


REDIRECT EXAMINATION 


BY MR. HANNAN: 

Q. Mr. Doyle, under questioning by Mr. qiottas: you [251] spoke of 
the severance damages, did you not? A. That is correct. 

MR. LIOTTA: He volunteered that and I object to it. There is no 
question of a partial taking in this case. It is a question of what we 
took in this particular case. 

MR. HANNAN: May I approach the bench, if Your Honor please ? 


THE COURT: Yes. 

(At the Bench:) 

MR. HANNAN: If Your Honor please, as he described, the owner- 
ship here is not only these, but down here there is 3100 feet, owned by 
Mr. Nash, which is used for parking. Had been used as parking. And 
it is included in this permit. Now, when you take this property, this 
property diminishes in value to almost negligible value. Now, next 
month, RLA is going to come along and take this property. And at that 
time they are going to put the same witness on and he is going to say 
the same thing about this alley property. And, as I say, it was 3100 feet 
you can't do anything with it. You can't put a house on it. It is not go- 
ing to have any value next month. And why they didn't do this in the 
same proceeding, I really don't know, other than to deliberately -- 

THE COURT: Don't you think this case has enough [252] problems, 
Mr. Hannan? 

MR. HANNAN: It does. I just want it clear to the jury what he was 


talking about because I don't think it was clear to them. 

THE COURT: I understand your position. But I think I will limit 
it to the lots in question. 

MR. HANNAN: We make the proffer to show the difference, if 
Your Honor please. 

THE COURT: All right. 

MR. LIOTTA: May I inquire, this Logan Street property, who owns 


MR. HANNAN: Nash. 

MR. LIOTTA: Same people? 

MR. HANNAN: Same people. 

(End of the bench conference.) 

MR. HANNAN: I have no questions, if Your Honor please. 

MR. LIOTTA: May Ihave your indulgence, if Your Honor please? 
THE COURT: You want something else? 


MR. LIOTTA: I may. 
One I omitted, if I may. 


RECROSS EXAMINATION 


BY MR, LIOTTA: 

Q. In reference to the time that you arrived at your [253] valua- 
tion of five dollars and some-odd a square foot, you did not have before 
you, as I understand it, the junk yard transaction? A. That is correct. 

Q. And you arrived at that five dollars a square foot on the basis 
of other than the junk yard sale, is that correct? A. That is correct. 

Q. What was the basis for arriving at the five dollars a square 
foot insofar as sales are concerned? Other than RLA sales, at the 
moment. 

THE COURT: I think this is proper examination in chief. This is 
not flowing from anything Mr. Hannan has asked the witness. 

MR. LIOTTA: I will withdraw the question. 


MR. HANNAN: If Your Honor please, we have no questions. And 
other than the documentary evidence, that we mentioned in the record 
the other day to fulfill the records we have already proved and entered 
we have no evidence to offer at this time. 


THE COURT: Mr. Doyle, you may be excused. 

(The witness stepped down.) 

THE COURT: I understand you are resting at this point? 

[254] MR. HANNAN: We are resting, if Your Honor please. 

MR, LIOTTA: Your Honor, I do have some rebuttal testimony, and 
I have had Mr. Owen on call. And I would like to have the opportunity 
to call him. 

THE COURT: All right. Would you suggest that we recess at this 
point, or can you produce Mr. Owen? I am sure he is not waiting for 
you in the Court House. 

MR. LIOTTA: No, sir, he is not. We didn't know -- 
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THE COURT: We will recess at this point until 1:05. Will that be 
agreeable to you? 

MR. LIOTTA: Yes, Your Honor. 

THE COURT: Gentlemen of the jury, 1:05. 

(Thereupon, at 11:50 a.m., a recess was taken until 1:05 p.m.) 


AFTERNOON SESSION 


(The Court reconvened at 1:12 p-m.) 

THE COURT: You may proceed, Mr. Liotta. 

MR. LIOTTA: Call Mr. Owen to the stand, Your Honor. 
THE COURT: Very well. 

Thereupon 


THORNTON W. OWEN 


recalled by the Government in rebuttal, further testified as [255] fol- 
lows: 

MR. LIOTTA: If I may, Your Honor, I would like the record to in- 
dicate that I intend to ask Mr. Owen questions concerning the $38,000 
sale of the junk yard, and I would like to reserve my original objection 
as to that testimony going in. Iam merely making this statement for 
the record, if I may. 

THE COURT: Counsel approach the Bench. 

(At the Bench:) 

THE COURT: I intend to instruct this jury that if that is not asale, 
there is no evidence that it is a consummated sale, they are not to con- 
sider it. Now, Mr. Liotta, you are an experienced trial man and I am 
not supposed to instruct you. But if you question him about that, you 
may very well waive the point. 

MR. LIOTTA: Your Honor, I had no knowledge that you were go- 
ing to so instruct. 

THE COURT: I told you that. 

MR. LIOTTA: Iam sorry. I didn't hear it- 
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MR. THORUP. He did say it. 

MR. LIOTTA: Under that circumstance, I won't ask him about it. 
Iam sorry. I didn't hear it. If I heard it, I wouldn't have gone this 
far. I will govern myself accordingly.) 

(End of the Bench conference.) 

[256] DIRECT EXAMINATION 


BY MR. LIOTTA: 

Q. Mr. Owen, I would ask you only one question. During the course 
of your direct examination, you referred to a sale purchased by a party 
named Marsden in 1961. Was there some correction to that sale? A. 
Yes. Marsden was the seller and party by the name of Wier was the 
purchaser. I gave the consideration, which was $31,000, which is cor- 
rect. The area, 21,703 square feet, and the cost per unit of $837 was 
correct. But typographical error, it should have been $1.42 a square 
foot instead of $1.02. 

MR, LIOTTA: All right. 

MR. HANNAN: I have no questions. 

THE COURT: Anything else? 

MR. LIOTTA: If I may, Your Honor. 

Your Honor, I have no further questions, then, of Mr. Owen. 

THE COURT: Thank you, Mr. Owen. 

(The witness stepped down.) 

MR. LIOTTA: Your Honor, I have one witness that, due to my 
misunderstanding of Your Honor's ruling, one witness on his way down 
here right now, concerning the Logan Street [257] property. And it is 


vital to a motion that Iam going to make. This witness is from the 


title company and should be here any moment. I am sorry to say he is 
not here now. I thought this would take at least fifteen minutes. And I 
apologize to Your Honor. I didn't realize the situation. 

THE COURT: Very well. 

We will excuse you gentlemen of the jury, then. ‘We perhaps can 
dispose of some points of law in the interim. 
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MR. LIOTTA: I apologize again, Your Honor. 

(Thereupon, the jurors retired to the jury room.) 

THE COURT: Gentlemen, the first question, the clerk advised me 
that one of the jurymen, number two, had made vacation plans to leave 
the city the first of the week. It would be my inclination to excuse the 
gentleman before the jury gets involved in consideration of this trans - 
action and let the first alternate take his place. You gentlemen have 
any objection to that expedient ? 

Sometimes, as you gentlemen well know, the jurors sit for a while 
and then they adjourn and come back, and it takes them several con- 
ferences over a number of days. 

MR. LIOTTA: May I ask Your Honor this: Is it Your Honor's in- 
tention that the' jury be instructed today? Because I think there will be 
time. 

[258] THE COURT: I would hope to get to that, because I have an- 
other condemnation on trial. 

MR. LIOTTA: It seems to me, Your Honor -- In other words, this 
delay in the trial, that we had, was something wherein I proffered that 
perhaps the jurors should have pencils and paper and we had discus- 
sion as to atranscript. But I would prefer, and I think it can be done 
-- I don't think this jury is going to deliberate any great amount of 
time -- it seems to me if Your Honor is going to get to the instruc- 
tions, my preference would be they go out and deliberate. Certainly 
if they didn't arrive at anything today at a normal hour, they could 
come back tomorrow. Under those circumstances I am wondering 
whether it is necessary to reach the point that Your Honor is discuss- 
ing. 

MR. HANNAN: [have no objection. Their deliberations might go 
on and on. We have alternates and that is why we have the alternates. 

MR. LIOTTA: Your Honor, I have no objection to the juror being 
excused. 
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THE COURT: All right. How about the transcript? 

MR. LIOTTA: I would still prefer, as we have done here for many 
years in the past in the cases that I have been involved in, with very 
few exceptions, I would prefer that the jury go out ane deliberate with- 
out the transcript. 

[259] THE COURT: All right. Gentlemen, do you have any pro- 
posed instructions ? : 

MR. LIOTTA: Your Honor, I have proposed instructions. I also 
have another witness I am going to put on the witness stand. 

THE COURT: I understand that. But we have a little interim here 
and I thought we would utilize it. 

Gentlemen, I have the usual instructions that are given in condem- 
nation cases. And it wouldn't be necessary to supply anything that is 
normally given. However, if you think there is anything specially that 
should be covered in the instructions in this case, I outs be glad to do 
that. 


MR. LIOTTA: There are some as far as] am concerned, Your 
Honor, if I could just have a moment here. 

Your Honor, if I may, for the moment, I had called Mr. Bird of the 
Title Company down here, and I intend to use him, and I want to apolog- 
ize, Your Honor, only to the extent -- and it is not his fault -- but he 
came without a jacket, and I hope Your Honor doesn't mind if he gets on 


the witness stand. 

MR. HANNAN: If Your Honor please, I inquire as to what is going 
to be shown by the officer from the Title Company ? : 

MR. LIOTTA: Your Honor, I can very simply state [260] that, Mr. 
Hannan indicated, when I asked, that the property known as the Logan 
Street property, Lots 111, 117, were owned by the same parties as in 
this case. The fact of the matter is that the Title Company has made 
its search right down to October 29, 1965, the date of taking in this 
case, and Mr. Bird would testify that the title is in two different own- 
erships, Donald S. Nash as exhibited to this corporation -- that refers 
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to the Logan Street property -- and the property in this case is owned 
by Donald S. Nash and Sylvia K. Nash. 

THE COURT: I don't think that Logan Street property is subject 
of this condemnation and the Court so ruled. 

MR. LIOTTA: Yes, Your Honor. But the reason I am putting this 
on is because the gentlemen over here, Mr. Doyle, testified as to this 
$152,000 figure. And I think -- 

THE COURT: He corrected the figure, on further particularized 
examination, with reference to the tract that is the subject of the taking. 

MR. LIOTTA: Yes. But Mr. Hannan made a reference to sever- 
ance damage. And he -- 

THE COURT: And that was excluded, Mr. Liotta. 

MR. LIOTTA: I understand. But I think, to protect the record, 
Your Honor, there can be no severance damage, there [261] can be no 
severance where there are two ownerships, whether it is husband and 
wife or husband without his wife. Just to protect the record, I would 
like the record to show these two lots are not in the same ownership 
and that is the only purpose of it. 

THE COURT: It wouldn't seem to me to make any difference who 
owned the lots if they are not in this case. 

MR. LIOTTA: Well, I think Mr. Hannan's point is -- 

THE COURT: The jury will be instructed to consider only the 
property in this case. 

MR. LIOTTA: I understand, Your Honor, but I think Mr. Hannan's 
point is this: That where part of a property in one ownership is taken, 
that there may be severance damage to the property remaining. And in 
order to cover that point in the record, I want the record to show, if I 
may, that this is not the same ownership. Therefore, the question of 


severance damage would never arise if this property was not taken, and 
that is the end of it. And I think it would protect the record. 

THE COURT: Do you agree to that, Mr. Hannan? 

MR. HANNAN: No, if Your Honor please. Regardless of the nom- 
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inal title ownership, it is still the beneficial ownership of Mr. Donald 
Nash. And they have several trusts in [262] their family, and this is 
one of them. So this is of course the way the land stands today. But 
Your Honor has heretofore stated that you will not take evidence of sev- 
erance here in the case and so, as I see it, none of this is going to the 
jury. I won't argue it to the jury, about the south part of Logan Court. 

MR. LIOTTA: If Mr. Hannan will stipulate for the record, as of 
October 29, 1965, the ownership of the Lots 111 to 117 in Square 620, 
the Logan Street property that was referred to in this. courtroom, the 
title was in Donald S. Nash, provided the unrecorded joint venture 
agreement of Donald S. Nash as exhibited to this corporation and ap- 
proved by it, if he stipulates that the title so vested as to those par- 
ticular lots, then of course I won't have to put Mr. Bird on the stand. 

MR. HANNAN: I shall stipulate that is so. But I also would stipu- 
late that Mr. Donald Nash enjoys the beneficial ownership of that prop- 
erty. : 
MR. LIOTTA: I wouldn't stipulate to that. But if you are asking 
me, I wouldn't stipulate to anything like that. If you are stipulating 
that is the state of ownership -- 

MR. HANNAN: On its face, Mr. Liotta -- Iam sorry. He is the 
same Donald S. Nash and there is only one of them. [263] And it is 
his property under a trust for himself. And so I say it is beneficial 
ownership. 

THE COURT: I would hope that that issue avout not be in the 
case. 

You have your stipulation from Mr. Hannan as to what you have 
read. And I trust that that is satisfactory with both of you gentlemen. 
If there is any question about it, I will let each of i adduce whatever 
proof you wish. 

MR. LIOTTA: If he so stipulates that the ownership is as I have 
stated of those particular lots, Iam satisfied. That is my understand- 
ing he stipulates to. 
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MR. HANNAN: Yes, I stipulate to that. But I ask, if Your Honor 
please, that the stipulation be enlarged, or I can put Mr. Nash on the 
stand and he will testify that he is the same Donald S. Nash, that he 
enjoys the complete beneficial ownership for this trust. 

MR. LIOTTA: I think that is irrelevant. But I wouldn't stipulate 
to it, because the cases are clear where there are instances where 
husband owning one piece and husband and wife owning another, there 
could be no question of severance damage. There have been cases 
where father owns one piece and father and son own the other. The 
mere fact Mr. Hannan says he has the beneficial use doesn't mean a 
thing. [264] It is not Mrs. Nash and Mr. Nash. It is Donald Nash and 
Mr. and Mrs. Nash on another piece, and I can cite the cases. 

MR. HANNAN: I make my proffer, Your Honor. 

And I withdraw the tenth instruction, if Your Honor please. 

THE COURT: Gentlemen, do you each have your instructions of 
the other party? 

MR. LIOTTA: Your Honor, I don't know whether I gave you mine. 

THE COURT: I received your textbook on condemnations, which I 
am very happy to have. I don't know if we can get through all of those 
between now and Monday. You gentlemen like to start going through 
these? 

MR. LIOTTA: May I excuse Mr. Bird, Your Honor? 

THE COURT: Mr. Liotta, Ithink you had better put the witness on. 

MR. HANNAN: No need to put him on the stand. I said yes as to 
what he would testify to. 

THE COURT: We are agreed on that stipulation then? 

MR. LIOTTA: On mine? Yes, sir. Where the title vested is as I 
said. 

THE COURT: You don't agree to his stipulation? 

MR. LIOTTA: No, sir. 

[265] THE COURT: I will let him put Mr. Nash on the stand to 
prove it. But this is just to protect the record on appeal. 
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All right. Mr. Nash, you may take the stand. 
Thereupon 


DONALD S. NASH 


resumed the witness stand and further testified as follows: 


DIRECT EXAMINATION 


BY MR. HANNAN: 

Q. You are Donald S. Nash? A. Iam. 

Q. And you are the owner of the subject property: in condemnation 
today, namely, the three pieces set out in Square 620 -- I am trying to 
find the numbers as we have used them. | 

THE COURT: Lot 860, Lot 861 and Lot 862. 

BY MR. HANNAN: 

Q. Lot 860, 861 and 862? A. Yes. 

Q. Are you also the owner of the parcel on the south side of Logan 
Place that is known as 111 through 117, in Square 6202 A. Iam. 

Q. Youare? A. Iam. 

[266] Q. Do you collect the rents on it? A. I have collected 
rents on it, yes, sir. 

Q. And how long have you owned the property ? A. I have to guess 
at that, but I would say eight or ten years. 

Q. About eight or ten years? A. Yes. 

Q. And I show you the District Realty Title Insurance Company 
binder for record title insurance, describing 868 to 76 Logan Court. 

Is that the same tract as we just spoke of, on the south part of Logan 
Court, do you know? A. I wouldn't know from the numbers. 

Q. You wouldn't know from the numbers? A. I Sout remember 
the numbers that well. 

MR. HANNAN: If Your Honor please, the plat -- and this is a copy 
of the official plat -- doesn't disclose these as the numbers. The num- 
bers on this plat are 111 through 117. 


JA 200 


MR. LIOTTA: That is what is on that title certificate. 
BY MR. HANNAN: 

Q. This is your property that is located on the plat? A. Yes. 

@. And you are the same Donald S. Nash who is described [267] 
in this binder, are you? A. Iam. 

Q. It goes on, provided the unrecorded joint venture agreement 
and trust of Donald S. Nash is exhibited to this corporation and approv- 
ed by it. A. I have no knowledge of that whatever. Something com- 
pletely new to me. Joint venture, as far as I am concerned, of that 
piece of property. 

MR. HANNAN: Did you see the provision, if Your Honor please? 
That doesn't say, if Your Honor please, that there is any other owner- 
ship. It just say they want to see some unrecorded instrument. But it 
has no reference to the title of that property. Knowing the affairs of 
this family, Iam confident, if Your Honor please, that they just want to 
see that this is not a piece that is included in that deed of trust of that 
joint venture. 

MR. LIOTTA: May I inquire? 

MR. HANNAN: So that I withdraw my stipulation, if Your Honor 
please, that the record ownership was other than in Donald S. Nash. 
Because I thought that he had something, I was trying to hasten things. 
But there isn't anything by this paper that shows that at all. 

MR. LIOTTA: The purpose of my objection -- DonaldS. Nash is 
sufficient. But I would like to inquire of this [268] witness, if I may. 

THE COURT: Yes. You are entitled to examine the witness. 


CROSS EXAMINATION 


BY MR. LIOTTA: 

Q. Mr. Nash, this property, Lots 111 through 117 that we are now 
referring to, did you inherit that from your father? A. I did not. 

Q. Isn't it a fact that your brother -- What is your brother's 
name? A. Robert. 
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Q. And yourself, and the American Security and Trust Company, 
have entered into a joint venture agreement? A. We have not. 

Q. You have not. There is no such agreement as mentioned on 
this particular title certificate? A. Not with the principals younamed. 
Q. Who are the principals? A. National Bank of Washington, 

Robert S. Nash and myself, but this property is completely separate. 
Has no connection with that whatever. I bought this after I brought the 
other property. 

Q. The fact is you don't deny it is in your name? [269] A. I don't 
deny it is in my name. It is in my name. 

MR. LIOTTA: Nothing else. 

MR. HANNAN: I have no further questions, Your Honor. 

(The witness stepped down.) 

THE COURT: The stipulation previously ctered into is with- 
drawn. 

MR. LIOTTA: Your Honor, I am satisfied that the testimony 
shows exactly the point that I was making and goes right in with my 
theory that I expounded as far as the identity of ownership. It is just 
not here; it is husband and wife in one, and husband in the other. There 
fore, we don't have that problem. 

THE COURT: Very well. 

Gentlemn, the Court has this request to make of you both. I as- 
sume you can sit at the same table briefly. If so, would you both sit 
down and look at the Court's standard instruction in condemnation 
cases, so that you will be adequately informed on that and then per- 
haps some of the prayers you have offered can be withdrawn. 

We will take a short recess, so you gentlemen can examine them, 
and in the meantime I will take your prayers out and’ take a look at 
them and we will hope to settle these and [270] then you can decide on 
argument. 

No further evidence, I take it? 

MR. HANNAN: No, Your Honor. 
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MR. LIOTTA: A couple of additional prayers. 

(Thereupon, at 1:44 p.m., a recess was taken until 2:20 p.m, at 
which time the Court reconvened out of the presence of the jury and 
considered proposed charge. At 4:52 p.m., an adjournment was taken 
until the following morning, June 17, 1966, at 10:00 o'clock.) 


Friday, June 17, 1966 


(The Court reconvened at 10:19 a.m., out of the presence of the 
jury.) 

Appearances: As previously noted. 

THE COURT: Gentlemen, again my apologies for being tied up the 
first hour this morning in chambers with a bankruptcy matter. 


Mr. Hannan and Mr. Liotta will recall a telephone conversation 
with me last night in which I disclosed to them, after reviewing some 
of the authorities brought to my attention and others, that I felt the 
testimony given by Mr. Doyle [271] with reference to the transaction 
down the street, in this same project area, should stand but that the 
Government should be given the opportunity of putting on a witness, 
as they had origianlly decided to do, to offer such testimony as might 
be pertinent with reference to the comparability of that transaction. 
So, accordingly, gentlemen, the Court will permit the Government to 
reopen and to call a witness as to comparability of the transaction on 
which we had previously received evidence from Mr. Doyle as to a cer- 
tain value that has been the subject of an offer which has not yet been 
finalized. 

MR. LIOTTA: May I be heard, Your Honor? 

THE COURT: Certainly. 

MR. LIOTTA: Your Honor, I would cite for Your Honor's atten- 
tion Factor v. C.I.R., 281 F.2d 100, 1960 case in the Ninth Circuit. 
And if I may, Your Honor, I would like to read part of the opinion, if I 
may. 

THE COURT: What is the point you are making? 
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MR. LIOTTA: My point is, Your Honor, that this case goes to the 
question of whether a settlement offer is admissible in evidence, and 
I would like to have the opportunity to argue that point. 

THE COURT: Well, I have considered that point as well as trans- 
action being in the taking area, and other points [272] usually raised 
under these circumstances. I feel the essential issue here is compara- 
bility. If we were dealing here with a price that was not substantially 
different from price which the Government offers, we would be faced 
with a different situation. But it seems to me that from the standpoint 
of plain common sense, what we are dealing here with, the five dollar 
offer hard by a two dollar offer. I am going to give you the opportunity 
to reopen and to explain, if you can, the disparity between the two. I 
don't think it should be ruled out for judicial Spec pees in 
some of these other cases. 

Now, compromise of litigation, which is one of the factors, is a 
very desirable thing. But your compromise in litigation here is ona 


substantially different basis. It is in line with what the Government 
undoubtedly thinks the property is worth -- worth more as a junk yard, 
non-conforming junk yard, you feel, than Mr. Nash's property is worth 
as a non-conforming parking lot. 

MR. LIOTTA: Your Honor, I think that the case that I had cited 


would preclude the settlement negotiations. However, the fact of the 
matter is that every property has some different facets. But forgetting 
that, going to the question of whether or not settlements can be obtained 
and whether [273] settlements will be undertaken to be obtained, is a 
very serious matter, I submit. We certainly have negotiated in honesty 
and fairness. I think we can show the differences between that prop- 
erty and this. 

THE COURT: Iam sure you can. And I think we . should face the 
practical issue in the matter. If I thought these other circumstances 
justified the ruling that I had previously made, I would have adhered 
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to it. But I examined the cases and the rationale of those cases and I 
think this is the fair and proper way to dispose of the issues. 

MR. LIOTTA: Has Your Honor seen this Factor case? 

THE COURT: No, Sir. 

MR. LIOTTA: May I carry it a step further,or would Your Honor 
prefer I stop? 

THE COURT: Mr. Liotta, we have had extensive conferences on 
the law throughout this case, and I must apologize for the fact that Iam 
not as familiar with these cases as you are. But condemnation has not 
been my specialty. AndI will hear you briefly on it but I don't want to 
hear extended argument this morning. I would like to have the testi- 
mony and get on with the argument and charge to the jury. 

MR. LIOTTA: Your Honor, the case is not a condemnation case, 
but it goes into the question of settlement. 

[274] THE COURT: I know the law generally on settlements . 

MR. LIOTTA: I won't go any further except to cite it. 

THE COURT: What is the citation? 

MR. LIOTTA: Factor v. C.I.R., 281 F.2d 100, 1960 case in the 
Ninth Circuit. And at page 125, 126, and 127, there is a prolonged 
discussion and even cites a standard by the Municipal Appeals. A foot- 
note indicates the exact opposite had taken place thereafter in another 
case, holding that an offer to settle a compromise is not admissible 
against the party making it. 

THE COURT: Against the party making it. Of course the party 
making it here is Statsky, or whatever the name of the party is. 

MR. LIOTTA: I think this case stands for the proposition that set- 
tlement offers are just not admissible. 

THE COURT: I think this is an exception based on rather special 
circumstances that may not occur very often. 

MR. LIOTTA: The only thingI could proffer to Your Honor is this: 
that if we had gone to trial and tried the junk yard and had settled this 


case, we would be in a position then, if we could, using our settlements 
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as against the junk yard, as evidence of value. And it seems to me that 
it works [275] both ways. We have no intention of course of doing such 
a thing. But when a lawyer enters our office for the purposes of settle- 
ment negotiations, we feel bound -- I know I feel bound -- not to discuss 
settlement offer at all with anyone outside the presence of our office. 
We feel that anything that is said in our office concerning settlements 
is not a matter of record, it is not to be held against either party. We 
act in good faith. The lawyer on the other side acts in good faith. But 
this can have a serious impact on the future settlement negotiations in 
this jurisdiction concerning condemnation. I think it is going to open 

a Pandora's box insofar as settlements are concerned. So therefore, 
Your Honor, I feel this: Under the circumstances, I would have to now 
at this time, if this evidence is going in, that Your Honor has ruled, 
again move for a mistrial on the basis -- 

THE COURT: That will be denied. 

You want to proceed with the evidence that I have suggested, you 
may do so. 

MR. LIOTTA: Yes, sir, and I would like to proceed also with evi- 
dence concerning the settlement itself. I will have to put on other wit- 
nesses besides Mr. Owen, namely, my associate, Mr. Blackwelder, and 
a gentleman from the Redevelopment Land Agency concerning their 
situation on this [276] settlement. 

With that, Your Honor, I would object to Your Honor's not granting 
my motion for a mistrial. 

THE COURT: The Court has ruled on that. 

Bring in the jury. 


(Thereupon, the jurors entered the courtroom and resumed their 
places in the jury box.) 
MR. LIOTTA: Mr. Owen, please. 


Thereupon 
THORNTON W. OWEN 


recalled as a witness by the Government, was examined and further 
testified as follows: 


DIRECT EXAMINATION 


BY MR. LIOTTA: 

Q. Mr. Owen, are you familiar with property known as Lot 60, 61 
and 62 in Square 620, commonly called in this courtroom "junk yard," 
owned by people by the name of Statsky? A. Iam. 

Q. Mr. Owen, did you make an appraisal of that property to ar- 
rive at its value, fair market value? A. I did. 

Q. And was your appraisal as of October 29, 1965? A. That is 
correct. 

{277] Q. Now, Mr. Owen, would you kindly describe that property 
for the benefit of the Court and the jury? A. This was a piece of prop- 
erty which had a front of 50 feet by a depth of 126 feet, and contained 
6333 square feet of ground which was zoned R-4. It was improved by a 
one square without basement cinder block shop building having a metal 
roof and used as an office for a junk yard. The building had wood, not 
plaster, walls and electricity. Had a toilet. Equipment included an 
electric up-stroke baler, Howe built-in scale and‘a Howe platform 
scale. The yard had concrete pavement for the most part. Truck 
equipment belonged to the owner of the property as part of the rents. 

Q. Just so I understand you, the rental was how much per month ? 
A. The rental was $300 per month. 

Q. And that rental included what? A. Included the use of the 
equipment, as well as the rental of the yard. 

Q. So that the equipment that you mentioned, the scale, platform 
scale and the baler belonged to the owner? A. The truck scale and 
paler belonged to the owner. The platform scale was the property of 
the other party. 
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Q. That property was zoned R-4? [278] A. That is correct. 

Q. Mr. Owen, in relation to your appraisal of the junk yard prop- 
erty, did you make a study concerning the zoning of this particular 
property? A. Yes, I did. 

Q. And did you make a study of the use of it as a: junk yard? A. 

I did. 

Q. And what did your study disclose? A. Well, a Sent yard can 
only be as a matter of right in one zoning in the District of Columbia, 
the most intense industrial zoning known as the letter 'M." That is 
the heavy industrial zoning. That is the only place you could go today 
and open a junk yard. So that the junk yards that are in existence in 
residential zones are at a premium, and there are only about approxi- 
mately 25 junk yards in the city. As near as I can tell, when they do 
sell them they sell the business and property together or sell the busi- 
ness and the lease. And the most recent sale was approximately 1950. 

Q. How many junk yards did you say are in the city? A. Approxi- 
mately 25. 

Q. Does this attach a special significance or value to the property 
in your opinion? [279] A. Yes, it does. 

Q. Mr. Owen, kindly tell us how you valued this eines prop- 
erty. A. I valued this in a similar manner I did the property the sub- 
ject of this proceeding. Valued as the income. This particular piece 
of property produces, I mentioned, a rental of $300 a month. 

Q. That is for six thousand -- A. Thirty-six hundred dollars a 
year for 6331 feet plus the equipment in the CS 

THE COURT: What is the footage ? 

THE WITNESS: Sixty-three hundred thirty-one square feet. 

BY MR. LIOTTA: 

Q. How many square feet in the subject Sones? A. Twenty- 
eight thousand one hundred forty, if I remember correct. 28,521. 

Q. Your rental was how much in the junk yard? A. Three hun- 
dred twenty dollars a month. 
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Q. That was six thousand -- A. Six thousand three hundred 
thirty-one square feet. 

Q. That rental, as related to an area such as the subject prop- 
erty, wuld indicate how much rental? [280] A. This rental included 
not only rental of the land but also rental of the equipment. 

Q. Let's continue then with your approach. A. As I mentioned 
before, there are only 25 junk yards in the District of Columbia. And 
a new one would have to be set in heavy industrial zoning, which makes 
those in existence very difficult to obtain. There are never any vacan- 
cies. AS a result I made no allowances for vacancies in this particu- 
lar case. The tenant of this junk yard was obligated to also pay any 
increase of real estate taxes over 1960. This amounted to $95. De- 
duct from tht the actual real estate tax, insurance on the property, re- 
pairs of ahndred dollars, and realtor management of 5 per cent, I came 
up with $543 in expenses, which left $3152 attributable to the property. 
There is a building on there which is worth approximately $2300. And I 
estimated that had about a 25-year life. Sol depreciated that on 
straight-line basis of 4 per cent. And the baler and the scale, which 
were the property of the real estate, had depreciated value of $6,000. 
The new value would be about $12,000. I estimated they had about 20- 
year life and I depreciated that at 5 per cent per year, which gave me 
total depreciation of $392. That would leave me net income after de- 
preciation of $2760, which I capitalized at 7 per cent rate, (281] taking 
into consideration the nature of the business and scarcity of junk yards 
which gave me an estimated value of $39,400. 

Q. The baler and the scale and the equipment there you attached 
a value of approximately how much? A. Six thousand dollars. 

Q. Now, Mr. Owen -- A. And the building was $2300. 

Q. The building was $2300. Your capitalization rate of 7 per cent, 
as I understood your testimony, took into consideration the fact of the 
scarcity of these junk yards, is that right? A. That is correct. 
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Q. In your opinion can you compare a property that has the right 
to use for junk yard purposes with a property that has the right to use 
for parking purposes? A. Under the Zoning Code, as I previously 
mentioned, a junk yard brand new can only be in the heavy industrial 
zoning which is known as the letter 'M."" Whereas a parking lot can be 
established as a matter of right in any commercial zoning and can like- 
wise be established in any residential zoning by spprowas of Board of 
Zoning Adjustments. 

Q. In reference to your appraisal of these sEopertion! [282] at any 
time were you given an instruction by anyone, including myself, as to 
what your value should be as to any particular property? A. No, sir. 

Q. And in reference to the subject property, and the rental of $500 
a month -- was it? A. Yes, sir. 

Q. In your opinion, or did you take into consideration in your val- 
uation -- A. That is $500 for the parking lot you are soneaking about 
it? 

Q. Yes. Did you in any way take into Sonstderston any enhance- 
ment or decrease in value by reason of the project ?. A. No, sir. 

Q. Was it your belief that the rental that you used for the purpose 
of capitalization was a fair rental? A. It was, yes, sir. 

Q. What was the basis? A. Of the parking lot ? 

Q. Of the parking lot. A. Generally, when people rent ground 
they expect to receive a 6 per cent return on the value of the property 
plus taxes and incidental expenses to it. If you take this [283] particu- 


lar lot, as I mentioned earlier in the testimony, as residential property 
was worth $37,200. So a party would expect a return of 6 per cent on 
that and he would also expect a return of the real estate taxes and ordi- 


narily you have to pay a broker for securing any rental agreement you 
might have, so that would represent 95 per cent of your income. On 
that basis the rental of this property should be about $3,000, or $250 
per month. The difference of course is the premium for the use of 
which it was being put. I have compared other parking lots, used for 
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similar purposes. This particular lot was used, as I recall, for the 
storage of repossessed cars. I found a similar lot situated in the 
Southeast Washington -- it had a small building on it which this subject 
property did not have -- but which was used for the storage of equip- 
ment -- 

MR. HANNAN: I object, if Your Honor please, unless the witness 
identifies the lot. Said Southeast. We are in the Northwest part. 

THE COURT: That is correct, Mr. Hannan. 

THE WITNESS: This property was located 1125 Fourteenth Street, 
Southeast. 

MR. HANNAN: I object, if Your Honor please. 

THE COURT: I will sustain the objection. 

{284} BY MR. LIOTTA: 

Q. Mr. Owen, you then were convinced that this was a fair rental 
that you used? A. Yes, sir. 

Q. Based on your experience and everything else? A. Yes, Sir. 

MR. LIOTTA: I have no further questions. 

THE COURT: Mr. Hannan. 


CROSS EXAMINATION 


BY MR. HANNAN: 

Q. Just a few questions, Mr. Owen. Isn't it a fact that the rental 
for the junk yard that you are testifying about was $250 per month for 
the ground and $50 for the equipment? A. No, sir. 

Q. That is not so? A. Not to my knowledge. 

Q. Did you inquire as to this? A. Yes. I was told the rent was 
$300 per month including equipment. No specification between the two. 
There was a graduated rental. The rental just prior to this October 29 
date had been $250 a month, but under the terms of the lease the rental 
increased to $300 January 1st, 1966, but the tenant had to give ninety 
days notice in order to exercise [285] that option. 
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Q. Actually the rental in October of 1965 was two hundred fifty -- 
it hadn't graduated? A. The tenant had given notice he was going to 
exercise his option. 

MR. HANNAN: If Your Honor please, I would ask for a direction 
we must consider this as of October 1965. 

THE COURT: I will agree with that. 

MR. LIOTTA: If Your Honor please, the witness | in making his 
appraisal had a right to consider what he considered was a fair rental. 
He did it in this property -- 

THE COURT: Mr. Hannan asked him the question what the rental 
was. Mr. Hannan is entitled to an answer as of the time of the taking. 
Mr. Hannan had his answer. 


BY MR. HANNAN: 

Q. Mr. Owen, using your same method of figuring, of capitalizing, 
what would be the change in the valuation that you would receive if the 
rent was considered at $250 instead of $300? 


MR. LIOTTA: I object. 

THE WITNESS: Proably worth about $30,000. 

BY MR. HANNAN: 

Q. Probably $8,000 less? [286] A. It would be OE: to be 
exact. 

Q. With respect to the building there, actually the building was a 
one-story, rough concrete, laid by anyone but a mechanic, old-fash- 
ioned shed, with a tin roof, wasn't it? A. That is correct. 

Q. The floor was rotten, wasn't it? You described a wooden 
floor. Wasn't the floor rotten? A. I couldn't testify to that. 

Q. Did you see the so-called bathroom that you described? A. 
Yes. It was not in good repair. 

Q. That is an understatement, isn't it? 

MR. LIOTTA: I object to counsel's comment. 

THE WITNESS: I depreciated this building 50 per cent from its 
reproduction, when I did use a value of $2300. It contained 778 cubic 
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feet. It would cost about 60 cents a cubic foot to reproduce. Depre- 
ciated 50 per cent, $2350. 

BY MR. HANNAN: 

Q. As for the purpose of taking here, this building has no value 
whatsoever? A. It had value to the tenant. 

Q. As far as the purpose of this taking, it had no value? 

[287] MR. LIOTTA: I object to the question. He valued this thing 
as of the date he’ saw it. I object to it. The purpose of this taking has 
nothing to do with this. 

MR. HANNAN: Your Honor, the instruction Your Honor is going 
to give is that it is not to be considered whether or not it had a use for 
the owner, whether there was a special use for the owner. This is the 
intrinsic value of the building. 

THE COURT: Value of the property at the time of the taking would 
include the value of the building such as it was. They are not passing 
onthis. This is simply a comparable. 

BY MR, HANNAN: 

Q. You said you depreciated it 50 per cent? A. That is correct. 

Q. You said it had a life of 23 years? A. I said it had a life of 
25 years. 

Q. This building was forty years-plus old, wasn't it? A. That 
could be very well true. I can show you buildings a hundred years old 
and still have life of fifty or a hundred years. 

Q. Actually this was an old beat-up shed, as you saw it? [288] A. 
It was the office for the junk yard, sir. 

Q. With respect to the baler that was there, what value did you 
put upon that? A. I put $3,000 apiece. 

Q. For the baler? A. Three thousand for the baler and three 
thousand for the scale. 

Q. Actually the scale was part of the ground, part of the land? A. 
It's a built-in scale, yes, sir. 
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Q. And the baler, however, was not, was it? A. The baler was 
not, no, sir. 

Q. So that you are, as it were, putting there the value of some- 
thing that is a tradesman's fixture and which is not purchased as of 
the time of the taking, isn't this correct? 

MR. LIOTTA: I object. It is a conclusion of law he is asking this 
witness for. 

THE COURT: Overruled. 

You may answer. 

THE WITNESS: I didn't catch that question. 

BY MR. HANNAN: 

Q. This is a tradesman's fixture. This baler was sitting on the 
ground there. It could be moved away from the [289] premises to next 
door or across the street, up North Capitol Street? A. The baler 
could be moved, yes. The scale could not, without considerable damage 
to it. 

Q. So that you have, again, that was $3,000 that you put upon the 
baler? A. That is correct. 

Q. You capitalized this at 7 per cent, did you not 2 A. That is 
correct. 

Q. You capitalized buildings on properties that pave a good re- 
turn, as you testified the other day, central Washington, downtown of- 
fice buildings, at 6 per cent? A. No, we do not, sir. oCopiatze the 
ground at 6 per cent. 

Q. Now, this was ground that you were evaluating, was it not? A. 
It’s the ground and equipment and building on it. The nature of the 
business, as these are sold as unit. In other words, the sale which 
took place 16 years ago, which was not the same property, included a 
similar scale and similar baler. 

MR. HANNAN: [I have no further questions. 

THE COURT: Mr. Liotta. 
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[290] REDIRECT EXAMINATION 


BY MR. LIOTTA: 

Q. Mr. Owen, regardless of the removability or not removability 
of the baler, you included it in your value? A. I did, yes, sir. 

MR. LIOTTA: I have no further questions. 

THE COURT: Thank you, Mr. Owen. 

(The witness stepped down.) 

MR. LIOTTA: Now I would like to call Mr. Blackwelder to the 
stand. 

Thereupon 


D. H. BLACKWELDER 


called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LIOTTA: 

Q. Mr. Blackwelder, you are an attorney such as I with the De- 
partment of Jutice, isn't that right? A. That is correct. 

Q. As a matter of fact you and I are working in the same office, 
right? A. That is right. 

Q. Mr. Blackwelder, did there come a time that you had [291] ne- 
gotiations for the settlement of what is known as the junk yard in this 
case? A. I did. 

Q@. And, Mr. Blackwelder, I would like to show you a stipulation. 
Do you recognize this stipulation? A. I do. 

Q@. And would you tell me, sir, how this stipulation was prepared 
and what were the facts? 

THE COURT: Show it to Mr. Hannan. 

(Paper shown to Mr. Hannan.) 

MR. HANNAN: I have no objection, Your Honor. 

THE COURT: Mark it. 
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THE CLERK: Plaintiff's Exhibit No. 14 for identification. 
(Document marked Plaintiff's Exhibit No. 14 for identification.) 
BY MR. LIOTTA: 

Q. Mr. Blackwelder, again referring to this stipulation, has this 
stipulation been executed by you as a representative of the United 
States? A. It has not. | 

Q. Mr. Blackwelder, let me ask you this: Did there come a time 
when the owners of the junk yard, through their [292] representative, 
made an offer of settlement to the Department? A. There did. Mr. 
Samuel B. Block, who represented the owners here, I believe Mr. and 
Mrs. Statsky, had several conferences with me in the office. And as a 
result of those conferences he submitted an offer in this amount, which 
he understood -- which was explained to him -- was CoE BSES upon 
its approval by the Attorney General. 

Q. Mr. Blackwelder, was there any contingency insofar as your 
discussions with Mr. Block concerning the right to remove certain 
equipment? A. There was. The offer that he submitted on behalf of 
his clients was conditioned upon his clients, the landowners, being per- 
mitted to remove the platform scales and the wastepaper baler. 

Q. In reference to the offer as submitted, did you forward that of- 
fer with the contingency of the right to remove certain articles to the 
District of Columbia Redevelopment Land Agency representatives ? A. 
I did. 

Q. And has it been approved insofar as the District of Columbia 
Redevelopment Land Agency is concerned? A. It has: not. 

Q. And the District of Columbia Redevelopment Land [293] Agency, 
were they made aware by you of the fact this offer was contingent upon 
the removal of the equipment? A. They were. 

Q. And were they satisfied to pay the $38,000, was it? A. That is 
correct. 

Q. With the contingency of the parties to remove the equipment ? 
A. They were not. 
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Q. Has this offer been approved? A. It has not. 

Q. By the Attorney General of the United States or any of his sub- 
ordinates? A. It has not. 

Q. I would show you a letter dated June 15, 1966. Are you familiar 
with that letter,sir? A. Iam. 

MR. LIOTTA: May I have this letter marked for identification, 
please? 

THE CLERK: Plaintiff's Exhibit No. 15 for identification. 

(Letter marked Plaintiff's Exhibit No. 15 for identification.) 

MR. HANNAN: I have no objection. 

[294] THE COURT: Are you offering Plaintiff's 14? 

MR. LIOTTA: I am going to offer them both ina moment, Your 
Honor. 

J have no further questions. 

I would offer Plaintiff's Exhibit No. 14 for identification and No. 
15 for identification into evidence, and I would request the Court, in 
that the stipulation is signed by Mr. Block's clients and will some day 
have to be executed, if it is approved by the United States, by the United 
States, I would like the opportunity to substitute at the proper time the 
original. 

THE COURT: They will be received in evidence and you will be 
given the opportunity of substituting. 

THE CLERK: Plaintiff's Exhibits 14 and 15 received. 

(Plaintiff's Exhibits No. 14 and 15 for identification received in 
evidence.) 

MR. HANNAN: I don't wish to cross examine Mr. Blackwelder. I 
just want to examine him. 


CROSS EXAMINATION 


BY MR. HANNAN: 
Q. Mr. Blackwelder, you have been many years in your post with 
the Lands Division of the Department, have you not? [295] A. I have 
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been many years with the Department. More with the Department than 
with the Lands Division, Mr. Hannan. But I would say: about fifteen with 
the Lands. 

Q. And as such, you have negotiated many times with owners and 
lawyers alike, haven't you? A. That is true. 

Q. When the case comes to you, it is a case that ae has con- 
demnation underway, doesn't it? A. That is correct. 

Q. In other words, as in this case, the Redevelopment Land Agency 
had requested your Department to file suit to get a certain piece of 
property or pieces of property,isn't that correct? A. That is correct. 

Q. And you presumed that there had been negotiations with Mr. 
Holmes of that Department before it came to you? A. I did not pre- 
sume that at all. I take it as we receive it. 


Q. You just don't look outside the door for trouble. You wait until 
it comes here, is that so? A. Well, once the case is received by the 
Department of Justice, we do our own negotiating with the attorneys, 


landowners and so forth. 

[296] Q. Right. You then file your suit, and as in this case, or in 
the cases of these properties here, you file your suit and deposit a cer- 
tain sum in court with that filing? A. That is correct. 

Q. And this is what is known as a declaration of taking, isn't that 
right? A. Accompanied by what the agency determines to be estimated 
compensation. 

Q. Yes. Now, that estimated compensation is, in a large measure, 
determined by the appraisals that you have had made of the property ? 

MR. LIOTTA: I object to that, this question concerning a deposit 
which is incompetent, irrelevant and immaterial. The estimate is made 
by the Administrator and I don't know how Mr. Blackwelder would know 
who made it. The fact of the matter is that any evidence as to deposit 
is not admissible. It is incompetent. I object to it. — 

MR. HANNAN: If Your Honor please, I have no intention of going 
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into the amount of the deposit. I merely wish to show the manner in 
which negotiations are carried on for settlement. 

THE COURT: Mr. Hannan, I think there has been adequate testi- 
mony on that. 

[297] BY MR. HANNAN: 

Q. Now, inthis instance, Mr. Blackwelder, you had several con- 
ferences with the owners, did you? A. Not with the owners. I never 
met with the owners. I met with Mr. Samuel Block, the attorney. 

Q. Actually, this is usual, that you meet with the attorney? A. 
That is correct. 

Q. Inthese cases,and when you settle the case, usually, you have 
the stipulation such as you had here, where the attorney signs for his 
owners and you sign for the Department, isn't that correct? A. Well, 
I don't settle the case, Mr. Hannan. I would like to make that clear. I 
receive the offer and make my recommendations based upon that offer. 
Now, I think you will find on that document that the counsel did not sign 
for the owners. The owners themselves signed. I believe Mr. Block's 
signature is also on. 

Q. That is correct. Samuel A. Block and Joseph Statsky? A. 
Samuel B., I believe it is. 

Q. The only signature lacking here is yours, isn't it? A. That is 
correct. ° 

[298] Q. And it is the District of Columbia Redevelopment Land 
Agency by D. H. Blackwelder? A. Right. 

Q. Now, however, you did reach terms with Mr. Block on behalf 
of the Statskys, didn't you? A. AsI stated originally, Mr. Block made 
an offer in this amount, which after examining all the records, I felt 
that should be considered. And Mr. Block submitted the offer in that 
sense. Now, the offer necessarily has to be in this form to go forward. 
That is the reason for this stipulation. Mr. Block thoroughly under- 
stood that this is conditioned upon approval by the Attorney General. 

It may well be disapproved. 


JA 219 


Q. Actually, this stipulation is for $38,000, isn't it? A. That is 
correct. 

Q. And what was Mr. Owen's appraisal of the property? A. AsI 
recall, he just testified here, thirty-nine thousand and some-odd dol- 
lars. This stipulation, however, was conditioned upon this landowner 


being permitted to remove certain of this equipment, which was very 
much unresolved at that time and still is. 

Q. Actually, the equipment, one of the pieces of the equipment in 
this stipulation here, was a fixture of the land, [299] wasn't it? The 
scale? A. I saw the property, with the jury -- I don't belive you were 
along. I think Mr. Kent Thorup was along. And as I recall, both the 
platform scale, Iam sure the truck scale, and the baler, were in pits. 
The baler contraption had to go up and down from this pit. But, how- 
ever, whether or not it was part of the land, that was to be part of the 
consideration. 

Q. But you did agree, did you not -- A. I did not, sir. 

Q. Let me finish. A. Iam sorry. I didn't mean to anticipate. 

Q. You did, after negotiation with Mr. Block, agree that this 
should be submitted with your recommendations ? ALT agreed to sub- 
mit his offer, both to the Redevelopment Land Agency, if we obtained 
their approval, then to the Attorney General. 

Q. And to submit it? A. That is right. 

Q. And recommend it? A. By submitting it is a recommenda- 
tion, yes. 

Q. So that you as representative of the RLA, and of the United 
States Attorney -- Strike that. Ofthe Attorney General, that is. A. It 
is all the same Department but different [300] agencies. 

Q. I didn't mean to put you in the Criminal Division. You, as the 
representative of the District of Columbia Redevelopment Land Agency, 
agreed to the price of $38,000 for this ground without the scale, is that 
right? A. I have no authority, Mr. Hannan, to agree to it. As I have 
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said before, I agreed to submit it to the Attorney General for his ap- 
proval or disapproval. I have no control over that. 

Q. So far as you know, so far as you know, under normal circum- 
stances, is your recommendation or submission normally complied 
with? A. It all depends. That all depends on how good a job we do. 

Q. This is close enough to the appraisal price, isn't it? A. Nor- 
mally, yes, Mr. Hannan, they are. There are instances where they are 
not. 

Q. Iam confident there are. But when they come close to the ap- 
praisal price, and in this instance it is less than the total appraisal 
price, and the Government wasn't interested in buying a baler for a 
junk yard, isn’t it true that you get your approval? (301] A. Inthe 
normal course of events, they are approved on our recommendation, 
which amounts to a summary of everything in the case. It amounts to 
a brief that accompanies it. And if the settlement, considering all the 
facts, appears to the Attorney General to be justified, it would nor- 
mally be approved. 

Q. Actually, in this case, Mr. Owen's appraisal was the lower ap- 
praisal, wasn't it? 

MR. LIOTTA: I object, Your honor. 

THE WITNESS: I don't recall. I don't recall. 

THE COURT: I think the record sets forth what Mr. Owen's ap- 
praisal was. 

MR. HANNAN: What I have reference to, if Your Honor please, 
there was Mr. Harps, the other appraiser. There were two appraisers 
for the Government here. 

MR. LIOTTA: Are you done, Mr. Hannan? 

I again move for a mistrial on the basis of this same situation. 

THE COURT: Your motion is denied. 

I am not going to permit this witness to go into what some other 
appraiser told him. 
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MR. LIOTTA: May we approach -- 

THE COURT: Let's get on with the case, gentlemen. We have 
been much too long with this matter. 

[302] BY MR. HANNAN: 

Q. Now, actually, looking at Plaintiff's Exhibit No. 15, which is the 
letter back to you from the RLA, the only question that they raise is the 
question of letting the owners have the scale and the baler, isn't it? A. 
As I recall, it is. I have to look at it again. 

THE COURT: The letter speaks for itself. It is in evidence. 

MR. HANNAN: The answer is yes. 

1 offer Plaintiff's Exhibit No. 14 and 15 in evidence, if Your Honor 
please. 

THE COURT: I believe they have already been offered. 

MR. HANNAN: I thought they were for identification. 

THE COURT: They were offered and received. | 

Thank you, Mr. Blackwelder. 

(Witness stepped down.) 

MR. LIOTTA: May I read to the jury the Plaintiff's Exhibit No. 15, 
or does Your Honor intend to give the exhibits? 

THE COURT: You would like to read them? 

MR. LIOTTA: I would like to read them. 

[303] The letter of June 15, 1966, addressed to Mr. D. H. Black- 
welder, and the address: 

We are in receipt of your memorandum dated June 9, 1966, ad- 
dressed to George F. Riseling, Chief, Legal Division, advising us that 
the former owners have submitted an offer to accept $38,000 without 
interest, as just compensation for Lots 60, 61 and 62 in Square 620. 

We note the offer of $38,000 is contingent upon the former owner 
being permitted to remove the 15-ton truck scales and paper baler 
which were valued in use by the appraisers for $4,750 and $6,000. The 


rental of $300 per month capitalized certainly indicates this equipment 


is usable. In addition, the fact the former owner wants to remove them 
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shows they have a value in excess of the estimated salvage value. Since 
this equipment was valued as part of the realty by our appraisers and 
was included in our demolition contract bids, we are of the opinion this 
contingency should be removed from the offer of settlement. 

Signed, Vincent A. Holmes. 

Your Honor, I have only one other request. In view of the state- 
ments made by Mr. Hannan, I would now like to have [304] an oppor- 
tunity to call Mr. Harps to the witness stand if he was the other ap- 
praiser in this case. 

THE COURT: Counsel approach the bench. 

(At the Bench:) 

THE COURT: There must be an end sometime to these cases. 

MR, LIOTTA: Judge, Iam sorry. 

THE COURT: I think you have had an adequate opportunity to ex- 
plore and differentiate and show the incomparability of this other prop- 
erty. Iam sure you could probably bring in a hundred appraisers if 
you wanted to. But I think you have had an adequate opportunity. 

MR. LIOTTA: Judge, I agree with you. 

THE COURT: If you agree with me, don't call another witness. 

MR. LIOTTA: Your Honor, I respectfully submit I had no intention 
of doing it. But he did something on that question that wasn't fair. 

THE COURT: Let's get over this business, gentlemen. 

MR. LIOTTA: The jury thinks now we are hiding something and 
we are not. We have nothing to hide. He indicated to this jury that we 
had a higher appraisal. He opened it, I didn't. 

[305] THE COURT: I don't think it is justified to call Mr. Harps. 

MR. LIOTTA: May my objection be noted. 

THE COURT: It is noted. 

(End of the Bench conference) 

MR. LIOTTA: That letter of the Redevelopment Land Agency is in 
evidence; I don't feel it is necessary to call the representative of the 
agency. 


The Government rests. 

THE COURT: Anything further, Mr. Hannan? 

MR. HANNAN: No, Your Honor. 

MR. LIOTTA: I have one motion for Your Honor. It will take ten 
seconds, if we may approach the Bench. 

THE COURT: Yes. You may approach the Bench and have ten 
seconds. 

(At the Bench:) 

MR. LIOTTA: For the purposes of the record, I Seneree sub- 
mit there is no evidence before this jury other than the Government 
testimony that is competent or relevant to these proceedings. I there- 
fore move for a directed verdict. : 


THE COURT: Denied. 

MR. LIOTTA: May my objection be noted. 
[306] THE COURT: Noted. 

(End of the Bench conference.) 


THE COURT: Mr. Liotta, you asked for a half an n hour and sought 
to divide your time. You would like to take twenty minutes now and ten 
minutes later? | 

MR. LIOTTA: Yes, sir. 

THE COURT: You may proceed. 

(The jury heard arguments of counsel and was instructed by the 
Court as follows:) 
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PLAINTIFF'S EXHIBIT 2 
BINDER FOR RECORD TiTLE INSURANCE POLICY 


tgtvirt Tle teee ie a Dee eeeweren Crete ty 
Care Ch mee ety eww ast sine Gites ee eS 


WASHINGTON, D. C. 


To: Redevelopment Land Agency 


District-Realty Title Insurance Corporation hereby certifies: That it has examined the title to the lend 
described in Schedule “A” hereof, end upon payment of the premium, this Company will issue its Record Title 
Policy insuring that according to the records of the District of Columbia | 
onthe 26th day of February . 1965, os of which dere the search of the pudtic 
records was completes, the fee simple titie to said land was vested in 


DONALD S. NASH and wife SYLVIA K. NASH, as tenants by the entirety, 


subject onty to the encumbrances, liens, objections or defects, ali as shown in Scheduie “2"" kereot. 


This Compcny asrees to issue its Record Title Insurance Policy, in its usuel form, upon payment .of the premium 
therefor wishin 120 days from the date hereof. 

It is understood and agreed that scid Policy will insuz2 the recore title to be as herein set forth subject to: (1) 
such chenges in the status thereof that mcy intervene between the cforesaid dcte:and the date cf such Policy dy 
the recordction of any instruments or the filing of any suits affecting the title or by tre release, discherge or 
correction of cny of the items shown in Schedule "3" nereoz; (2) any informa:ion or obdjection to title which mey 
be brought to the attention of this company beiween the dare hereof ond the dste of settlement. 


This Binder is preiimincry so sett!oment and to the issucnce of @ Record Title Insurene2 Policy and shail become 
null and void: (1) unless suc s.ey is issued and the premium thereie: pcid within 120 days from ine date nereci; 
(2) if the apolicant, his ctrorrey or egent makes any untrue sictement with respect to any meterial fee: or 
suppresses or fails :o disclose any meterial fect or if any untrue cnswers are civen to this company to materia: 
inquiries before the issuance of its Title Policy. j 


1965 
12th day of March 


Executed this 


seater, Bistrict-Lealty Citle Insurance Corporctian 


Pt twee £ 
By: Francis E. Smith, Jr4%, 
Vice President and Title Officer 
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SCHEDULE A 
Description of Property: 


Lots numbered One Hundred Thirty-two (132) to One Hundred Thirty- 
seven (137) inclusive in the subdivision of lots made by Smith Pettit and 
James Dripps in Square numbers Six Hundred Twenty (620), as per plat 
recorded in Liber 17 at folio 108 in the Office of the Surveyor for the Dis- 
trict of Columbia; Also lots numbered One Hundred Forty-four (144) to 
One Hundred Forty-eight (148) inclusive in the subdivision of Lots made 
by Marvin C. Stone, as per plat recorded in Liber 17 at folio 109 in the 
Office of the Surveyor for the District of Columbia, said lots being now 
known for the purposes of assessment and taxation as Lot Eight Hundred 
sixty (860) in Square numbered Six Hundred Twenty (620) . 


Lots numbered One Hundred Forty-nine (149) to One Hundred Fifty- 
three (153) inclusive in the subdivision of Lots made by Marvin C. Stone, 
as per plat recorded in Liber 17 at folio 109 in the Office of the Surveyor 
for the District of Columbia, said lots being now known for the purposes 
of assessment and taxation as Lot Eight Hundred Sixty-One (861) in Square 
numbered Six Hundred Twenty (620) . 


Lots numbered One Hundred Forty (140) to One Hundred Forty-three 
(143) inclusive in the subdivision of lots made by Smith Pettit and James 
Dripps in Square Six Hundred Twenty (620) , as per plat recorded in Liber 
17 at folio 108 in the Office of the Surveyor for the District of Columbia; 
also lot numbered One Hundred Fifty-four (154) in the combination of Lots 
made by Marvin C. Stone, as per plat recorded in Liber 18 at folio 6 in the 
Office of'the Surveyer for the District of Columbia; said lots being now known 
for the purpose of assessment and taxation as Lot Eight Hundred Sixty-two 
(862) in Square numbered Six Hundred Twenty (620). 


SCHEDULE B 


Deed of Trust from Donald S. Nash and wife Sylvia K. Nash to Arthur A. 
Birney and Donald E. DeVeau, Trustees dated September 17, 1956 and re- 
corded September 28, 1956 in Liber 10737 at folio 191 among the Land 
Records of the District of Columbia, securing Landra Beach Platt, trustee 
under the Will of Jennie E. Stone, deceased, $30,000.00, deferred purchase 
money, 1 note of even date. 


Building anc zoning regulations ond notices of municipai violations cre not included in this examinction end 20 
certification is made in reference thereto. 


lrem(s) set out ia Schedule 8 is (cre) digest(s) only and snou'd rot be recd as complete; for full terms sac 
provisions see recorded instrument(s). 


{Received Mar. 16, 1965, D.C. Redevelopment Land Agency] 
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PLAINTIFF'S EXHIBIT 4 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON 4, D. C. 

S.0. 60-46 July 11, 1960 


To: Donald S. and Sylvia K. Nash 
1816 Bryant St., N.E. 
Washington 18, D.C. 


From: The Commissioners of the District of Columbia 


Subject: PUBLIC HEARING TO CONSIDER CLOSING OF CERTAIN 
STREET AND ALLEY AREAS 


Notice is hereby given that under authority granted in Public Act 
No. 307, approved December 15, 1932, the Commissioners of the Dis- 
trict of Columbia will hold a public hearing in the Board Room of said 
Commissioners on the fifth floor of the District Building, 14th and E 
Streets, N.W., on WEDNESDAY, JULY 27, 1960, at 10:00 A.M., to de- 
termine the question as to any property rights which may be affected, 
or as to the equity, justice or advisability of the closings described as 
follows: 


(1) Closing of part of public alley in Square 212. (Map #8441) 
(2) Closing of 49th Place, N.E., between Lee and Meade Streets, 
and public alleys in Square 5174. (Map #8442) 


(3) Closing of 56th Street and 56th Place, N.E., between East 
Capitol Street and Blaine Street, and public alleys in Square 5244. 
(Map #8443) 

(4) Closing of part of public alley in Square 2021. (Map #3444) 

(5) Closing of public alley in Square 5197. (Map #8445) 

(6) Closing of O Street, S.E., between ist Street and Canal Street. 


(Map #8446) 
(7) Closing of public alleys in Square 579. (Map #8447) 
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(8) Closing of Burns Street, S.E., between B and C Streets; of 
Stoddert Place, S.E., south of East Capitol Street; of part of public 
alley in Square 5402; and transfer of jurisdiction from the Director of 
National Park Service to the Commissioners, D.C., over area for 
street purposes. (Map #8448) : 

(9) Closing of G Street, S.W., between 3rd Street and Delaware 
Avenue; of 3rd Street, S.W., ees G and Eye Streets; and of part 
of Deiaware Avenue, S.W., between G and H Streets. (Map #8449) 

(10) Closing of public alleys in Square 626. (Map #8450) 

(11) Closing of Yuma Street, S.E., west of 2nd Street; of 2nd 
Street, S.E., between Xenia Street and Valley Avenue; of Wahler Piace, 
S.E., between 2nd and 4th Streets; of part of Brandywine Street, S.E., 
east of 1st Street; of part of Chesapeake Street, S.E., east of 1st Street 
and west of Livingston Road; of part of public alleys in Squares 6127, 
6128, 6152, 6169 and S-6169; and providing for transfer of jurisdiction 
of areas for alley turnarounds in Squares 6152 and 6169. (Map #8451) 

(12) Closing of part of public alleys in Sauatee 5357 and 5356. 
(Map #3452) 

(13) Closing of part of public alley in Square 1246. (Map 8453) 

(14) Closing of public alley in Square 28. (Map: #8454) 

(15) Closing of part of public alley in Square 197. (Map #8455) 

(16) Closing of part of public alley in Square $72. (Map #8456) 

(17) Closing of E Street, S.W., between 11th ome 12th Streets. 
(Map #8457) 

(18) Closing of part of L Street, S.W., between 6th and 7th Streets; 
of part of Robinson Street, S.W., south of L Street; and of part of pub- 
lic alleys in Square 472. (Map 48458) 

(19) Closing of E Street, S.W., between 7th and 9th Streets; of 
8th Street, S.W., between D and G Streets; and of public alleys in 
Squares 411, 412, 413, 435, 436 and 465. (Map #8459) 

(20) Closing of part of 4th Street, 3rd Street, and Delaware 
Avenue, S.W., between M and P Streets; of M Place, S.W., between 3rd 
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and 4th Streets; of N Street, S.W., between Canal Street and 4th Street; 
of McLean Avenue, S.W., between 3rd and 4th Streets; of O Street, 
S.W., between Canal Street and 4th Street; of part of Canal Street, S.W., 
between M and P Streets; of public alleys in Squares 545 and 546; and 
providing for transfer of jurisdiction from the Director of National 
Park Service to the Commissioners, D.C., over area for street pur- 


poses. (Map #8460) 

(21) Closing of Chesapeake Street, S.W., between 6th Street and 
Magazine Road; of 6th Street, S.W., between Chesapeake Street and 
Magazine Road. (Map #8461) 

(22) Closing of part of Congress Street, S.E., abutting Parcel 
228/150 and Lot 819 in Square 5869. (Map #8462) 

As owner of property abutting on the area proposed to be closed, 
you are hereby advised of your privilege to be present at said hear- 
ing, in person or by representative, for the purpose of stating objec- 
tions, if any, to the closing adjacent to your land. 

Maps showing said closings will be exhibited at said hearing, and 
the Commissioners will consider any suggestions or protests concern- 
ing the same which may be offered by any party interested. 

For the Board of Commissioners of the District of Columbia. 

/s/ G.M. Thornett 
Secretary 


Item No. 10 

Map # 8450 

Owner of Lots 132 thru 137 
144 thru 153, and 849 thru 852 
in square 620. 


PLAINTIFF'S EXHIBIT 5 


Minutes of the 824th Meeting of the 
COORDINATING COMMITTEE OF THE 
NATIONAL CAPITAL PLANNING COMMISSION 
Held in Room 7113, Interior Building 
10:00 A.M. July 26, 1960 


Regular Members 
PRESENT: 


Corps of Engineers 
D.V.C. Birrell, Assistant Chief, Engineering Division for Civil 
Works (Chairman) 


District of Columbia 


Lt. Col. Henderson O. Webb, Assistant Engineer Commissioner 
Douglas S. Rivard, representing Director of Highways & Traffic 
Emil A. Press, representing Director of Sania] Engineering 
Francis F. Healy, Surveyor 


National Park Service 


Robert C. Horne, representing Superintendent, National Capital 
Parks 
Merel S. Sager, Chief Landscape Architect 


Public Buildings Service, GSA 
Richard H. Porsch, representing Assistant Commissioner for 


Design and Construction 
Charles C. Castella, representing Regional Director, Region 3 


National Capital Planning Commission 
Charles H. Conrad, representing Director 
Ellis F. Price, Chief, Federal Pianning Division 
William L. Weybright, representing Chief, District Planning 
Division 


Administrative Officer 

Assistant Engineer Commissioner, Urban Renewal 

Assistant Superintendent in Charge of Buildings and 
Grounds, Board of Education 


NCPC: Chief, Comprehensive Planning 
ALSO PRESENT: 
Staff 
NCPC: Edward B. Wiilard (Secretary) 
Others 
NCPC: J.B. Schneider 
NPS: Raymond L. Freeman 


VA: Office of Assistant Administrator for Construction: 
T.J. Stoker 
L.D. Mork 
J.B. Robinson 
L.E. Norton 
L.G. Schweickart 
E. deArmes 
H.B. Candee 


[3] 


2. Street and Alley Closings 


Mr. WEYBRIGHT presented 22 proposed closings for discussion. 

MOTIONS unanimously carried recommending approval of closing 
of streets and alleys as shown on NCPC Plan File Nos. 104.1-B-436, 
104,1-B-437, 104.1-B-438, 104.1-B-439, 104.1-B-440, 104.1-B-441, 
104,1-B-442, 104.1-B-443, 104.1-B-444, 104.1-B-446, 104.1-B-447, 
104.1-B-448, 104.1-B-449, 104.1-B-450, 104.1-B-451, 104.1-B-452, 
104.1-B-453, 104.1-B-454, 104.1-B-456 and 104.1-B-457. 
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MOTION unanimously carried recommending disapproval of the 
application as shown on NCPC Plan File No. 104,1-B-445. 

MOTION unanimously carried recommending approval of NCPC 
Plan File No. 104.1-B-455 except Delaware Avenue and streets and 
alleys east of it which should have further study. 

MOTION unanimously carried recommending a committee be 
formed with representatives from the Redevelopment Land Agency, 
National Capital Housing Authority, National Capital Parks, National 
Capital Planning Commission and the D.C. Recreation Department to 
discuss and study this area. 

Mr. BIRRELL appointed Mr. CONRAD as eres and Mr. 
BRICKELMAIER, Mr. RING, Mr. ANDREWS and Mr. LEMMON as 
members of this Committee. 


PLAINTIFF'S EXHIBIT 6 


[2] 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXCERPTS FROM PUBLIC HEARING 
ON 


PROPOSED CHANGE IN STREET DESIGNATION IN THE 
DISTRICT OF COLUMBIA; HUGHES COURT, N.W., PRO- 
POSED TO BE CHANGED TO QUEEN ANNE'S LANE, AND 
CLOSING OF STREETS AND ALLEYS AT 22 VARIOUS LO- 
CATIONS. 


Room 500, District Building 
14th and "E" Streets, N.W. 
Washington, D.C. 


Wednesday, July 27, 1960 
PRESENT: 
LT. COL. C.S. MAC VEIGH, Presiding 
G.M. THORNETT, Secretary, Board of Commissioners. 
F.F. HEALY, Surveyor. 
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[15] 


MR. THORNETT: No. 10, closing of public alleys in Square 620. 

MR. HEALY: This is a proposal to close the alley area shown 
on the plat in green color. All of the property abutting the alley pro- 
posed to be closed, except one lot, is in one ownership. However, I 
believe that there has been some opposition -—- or there is some oppo- 
sition to this closing from the Urban Redevelopment people. 

COL. MAC VEIGH: I would like to hear first comments in favor 
of this proposal. 

(No response.) 


[16] 

COL. MAC VEIGH: Is there opposition ? 

MR. HEALY: Colonel, we have Mr. Waybright here from the staff 
of the Planning Commission, and he may want to make a statement as 
to the action that was taken. 

MR. WEYBRIGHT: I believe the usual procedure of the Planning 


Commission is to turn in their recommendations to the Board of Com- 
missioners on all these street and alley closings and that wouid be the 
proper procedure, I am sure. 

COL. MAC VEIGH: Is that ordinarily done separately, Mr. Healy? 

MR. HEALY: Usually a representative of the Planning Commis- 
sion states the action that has been taken by the Committee. 

MR. WEYBRIGHT: There is a ruling, sir, on the books, that the 
Planning Commission must send in a recommendation to the District 
Commissioners on each of these actions. Mr. Healy, however, is cor- 
rect in stating there was opposition to this by RLA at a Coordinating 
Committee Meeting yesterday. 

COL. MAC VEIGH: I assume then that there are statements 
other than those aired at this meeting which wili go into the record. 

MR. HEALY: The reason for this objection is that this particular 
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square happens to be in Urban Renewai Area Northwest Project 1. 
That is the reason for it. . 
COL. MAC VEIGH: The testimony offered in this hearing 
[17] 
will be accepted for the record and considered in conjunction with 
other testimony offered in a proper manner, in arriving at a decision. 

MR. THORNETT: No. 11, Closing of Yuma Street, Southeast, 
west of 2nd Street; of Second Street, Southeast, between Xenia Street 
and Valley Avenue; of Wahler Place, Southeast, between 2nd and 4th 
Streets; of part of Brandywine Street, Southeast, east of 1st Street; 
of part of Chesapeake Street, Southeast, east of 1st Street and west 
of Livingston Road; of part of public alleys in Squares 6127, 6128, 
6152, 6169 and S-6169; and providing for transfer of jurisdiction of 
areas for alley turn-arounds in Squares 6152 and 6169. 

MR. HEALY: This street and alley areas proposed to be closed 
is in — is shown on the plat in green. All of the property abutting 
these areas is owned by the United States and used for park purposes, 
and this closing is desirable in order that the area may be consoli- 
dated. 

COL. MAC VEIGH: Is there comment in favor of this proposal? 


(No response.) 

COL. MAC VEIGH: Contrary to it? 

(No response.) 

COL. MAC VEIGH: Then the statement offered wili be accepted 
as a part of the record and duly considered in arriving at a decision. 


PLAINTIFF'S EXHIBIT 7 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON 4, D.C. 


S.0. 60-45 August 31, 1960 


To: Robert S. and Donald S. Nash 
3303 18th Street, N.W. 
Washington 10, D.C. 


From: The Commissioners of the District of Columbia 


Subject: CLOSING OF STREETS AND ALLEYS—PUBLIC HEARING 
OF JULY 27, 1960 


You are hereby notified that under authority granted in Public 
Act No. 307, approved December 15, 1932, authorizing the closing of 
streets and alleys in the District of Columbia, the Commissioners of 
the District of Columbia have prepared the following order: 


“ORDERED: 


"That pursuant to the provisions of Public Act No. 307, 
approved December 15, 1932, the street and alley areas as 
shown in green color on plats filed in the Office of the Sur- 
veyor of the District of Columbia and numbered as Maps 
8441, 8442, 8443, 8444, 8445, 8446, $447, 8448, 8449, 8451, 
8452, 8453, 8454, 8455, 8456, 8457, 8458, 8459, 8460, 8461, 
and 8462, are hereby ordered CLOSED; same to take effect 
on and after OCTOBER 3, 1960; the title to the land com- 
prised in said areas so closed to revert to the abutting 
property owners as shown on said maps; the said closings 
to take effect jointly or separately by subsequent order or 
orders on the effective date aforesaid, according to Items 
2, 3, 4,5, 6, 7, 8, 9, 10, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22 and 23, described as follows: 


(2) Closing of part of public alley in Square 212. (Map 
#8441) 
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3) Closing of 49th Place, N.E., between Lee and Meade 
Streets; of public alleys in Square 5174; and setting aside of 
land by the Commissioners, D.C., for alley Te (Map 
#8442) 


(4) Closing of 56th Street and 56th Place, NE., be- 
tween East Capitol Street and Blaine Street, and public 
Alleys in Square 5244. (Map #8443) 


(5) Closing of part of public alley in Square 2021. 
(Map #8444) 


"(6) Closing of public alley in Square 5197. “(Map 
#8445) 2 


'(7) Closing of O Street, S.E., between lst ae and 
Canal Street. (Map #8446) 


(8) Closing of public alleys in Square 579.. -(Map #8447) 


(9) Closing of Burns Street, S.E., between B and C 
Streets; of Stoddert Place, S.E., south of East Capitol Street; 


of part of public alley in Square 5402; and transfer of juris- 
diction from the Director of National Park Service to the 
Commissioners, D.C., over area for street purposes. (Map 
#8448) 


'(10) Closing of G Street, S.W., between ard Street and 
Delaware Avenue; of 3rd Street, S Ww. , between G and Eye 
Streets; and of part of Delaware Avenaes S.E., between G 
and E Streets. (Map #8449) 


"(12) Closing of Yuma Street, S.E., west of 2nd Street; 
of 2nd Street, S.E., between Xenia Street and Valley Avenue; 
of Wahler Place, S.E., between 2nd and 4th Streets; of part 
of Brandywine Street, S.E., east of 1st Street; of part of 
Chesapeake Street, S,E., east of 1st Street and West of Liv- 
ingston Road; of part of public alleys in Squares 6127, 6128, 
6152, 6169 and S-6169; and providing for transfer of juris- 
diction of areas for alley turn-arounds in Squares 6152 and 
6169. (Map #8451) 


(13) Closing of part of public alleys in Squares 5357 
and 5358, (Map #8452) 
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(14) Closing of part of public alley in Square 1246. 
(Map #8453) 


(15) Closing of public alley in Square 28. (Map 
#8454) 


(16) Closing of part of public alley in Square 197. 
(Map #8455) 


"(17) Closing of part of public alley in Square 972. 
(Map #8456) 


'(18) Closing of E Street, $.W., between 11th and 12th 
Streets. (Map #8457) 


(19) Closing of part of L Street, S.W., between 6th 
and 7th Streets; of part of Robinson Street, S.W., south of 
L Street; and of part of public alleys in Square 472. (Map 
#845 8) 


"(20) Closing of E Street, S.W., between 7th and 9th 
Streets; of 8th Street, S.W., between D and G Streets; and 
of public alleys in Squares 411, 412, 413, 435, 436 and 465. 
(Map #8459) 


(21) Closing of part of 4th Street, 3rd Street, and Dela- 
ware Avenue, S.W., between M and P Streets; of M Place, 
S.W., between 3rd and 4th Streets; of N Street, S.W., between 
Canal Street and 4th Street; of McLean Avenue, S.W., be- 
tween 3rd and 4th Streets; of O Street, S.W., between Canal 
Street and 4th Street; of McLean Avenue, S.W., between 3rd 
and 4th Streets; of O Street, S.W., between Canal Street and 
4th Street; of part of Canal Street, S.W., between M and P 
Streets; of public alleys in Squares 545 and 546; and provid- 
ing for transfer of jurisdiction from the Director of National 
Park Service to the Commissioners, D.C., over area for 
street purposes. (Map #8460) 


(22) Closing of Chesapeake Street, S.W., between 6th 
Street and Magazine Road; of 6th Street, $.W., between Ches- 
apeake Street and Magazine Road. (Map #8461) 


(23) Closing of part of Congress Street, S.E., abutting 
Parcel 228/150 and Lot 819 in Square 5889. (Map #8462)" 
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Any and all parties interested must file objections in writing, if 
any, to said closings, or as to any item or items providing for the 
closings listed above, within the 30-day period prior: to OCTOBER 3, 
1960; otherwise, said closings shall become effective on and after that 
date, in accordance with the provisions of said Public Act No. 307, 
approved December 15, 1932. : 

For the Board of Commissioners of the District of Columbia. 

/s/ G.M. Thornett 
Secretary to the Board 


Item No. 13 
Map # 8452 
Owner of Lot 119 in Square 5358 
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PLAINTIFF'S EXHIBIT 10 


UNITED STATES OF AMERICA 
‘ HOUSING AND HOME FINANCE AGENCY 


Project No. D.C. R-8 
Contract No. D.C. R-8(LG) 


LOAN AND CAPITAL GRANT CONTRACT 
ON A TWO-THIRDS BASIS 


between 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 


and the 
UNITED STATES OF AMERICA 


[1] 
PART I 


THIS AGREEMENT, consisting of this Part I and the Terms and 
Conditions (URA Form No. H-3155b, dated 4-64, as amended and modi- 
fied hereby) forming Part II hereof (which Parts, together, are herein 
called the Contract"), made and entered into on the date hereinbelow 
specified, by and between District of Columbia Redevelopment Land 
Agency (herein called the "Local Public Agency") and the United States 
of America (herein called the "Government"), WITNESSETH: 


In consideration of the mutual covenants, promises, and represen- 
tations contained herein, the parties hereto do agree as follows: 

SEC. 1. Purpose of Contract. —The Local Public Agency proposes 
to carry out a certain urban renewal project (herein called the ''Proj- 
ect") in a certain area (herein called the "Urban Renewal Area"), in 
accordance with the Urban Renewal Plan therefor. The purpose of this 
Contract is to provide for the extension by the Government to the Local 
Public Agency of certain Federal financial assistance under Title I of 
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the Housing Act of 1949, as amended by all amendatory Acts (said Title 
I as so amended being herein sometimes called "Title I''), with respect 
to the Project, and to state the terms and conditions upon which such 
assistance will be extended and the understandings of the parties here- 
to as to the manner in which they contemplate that the Project will be 
carried out. 

[3] 

SEC.7. Project Capital Grant. — The Government will also make 
to the Local Public Agency a capital grant for the Project (herein called 
the "Project Capital Grant") in an amount equal to the least of the fol- 
lowing: 

(a) The amount by which [two-thirds] of the Net project Cost 

of this Project, together with the total of (i) [two-thirds] 
of the aggregate net project costs of other projects of the 


Local Public Agency (or of any other local public agency 
in the same municipality) on which contracts for capital 


grants have been made under Title I on a [two-thirds] 
capital grant basis and (ii) use fone of the aggre- 
gate net project costs 


[4] : 
of other projects of the Local Public Agency (or of any 
other local public agency in the same municipality) on 
which contracts for capital grants have been made under 
Title I on a [three-fourts] capital grant basis, exceeds 
the aggregate of the capital grants which, prior to the 
payment of the Project Capital Grant herein provided 
for, have been paid, or finally determined by the Admin- 
istrator to be payable, with respect to aS) other proj- 
ects; or 


The amount by which the Net Project Cost of this Proj- 
ect exceeds the total of the Local Grants-in-Aid which 
are actually provided with respect to this Project (in- 
cluding Local Grants-in-Aid which are to be provided 
and the cost of which has been estimated on such basis 
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and in’ accordance with such conditions as the Adminis- 
trator shall prescribe); or 


The amount by which the aggregate of the Net Project Cc 
Cost of this Project and of all other projects on which 
contracts for capital grants have been made with the 
Local Public Agency (or with any other local public 
agency in the same municipality) exceeds the aggre- 
gate of the Local Grants-in-Aid which have been pro- 
vided (including Local Grants-in-Aid which are to be 
provided and the cost of which has been estimated on 
such basis and in accordance with such conditions as 
the Administrator shall prescribe) with respect to such 
projects; or 


Twelve Million Four Hundred Twenty-three Thousand 
Four Hundred Two Dollars ($12,423,402.00). 


* * 


[35] 


ARTICLE IV — LOCAL GRANTS-IN-AID 
SEC. 401. DEFINITION OF LOCAL GRANT-IN-AID 
The capitalized term, "Local Grant-in-Aid, means: 


(A) Any eligible "Local Grant-in-Aid" as defined in any contract 
entered into by the Government with the Local Public Agency (or with 
any other local public agency in the same municipality) for a capital 
grant to the latter for any other project, which Local Grant-in-Aid is 
actually made with respect to such other project; and 

(B) Any eligible "Local Grant-in-Aid" as defined in Title I which 
is actually made with respect to the Project covered by this Contract, 
including the amounts which, pursuant to the provisos set forth in Sec- 
tion 105(A)(1) hereof, are to be considered Local Grants-in-Aid actu- 
ally made with respect to the Project covered by this Contract. 


* * * 
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[36] 

SEC. 403. MINIMUM AMOUNT 

Notwithstanding any other provisions of this Contract, the Govern- 
ment will not make the final payment on account of the Project Capital 
Grant if, prior to such payment, there are not provided Local Grants- 
in-Aid in connection with the Project which, together with the Local 
Grants-in-Aid provided in connection with all other projects of the 
Local Public Agency (or of any other local public agency in the same 
municipality) on which contracts for capital grants have theretofore 
been made by the Government, shall be at least equal to one-third of the 
Net Project Cost of this Project, together with the total of one-third 
of the aggregate net project costs of such other projects undertaken on 
a two-thirds capital grant basis and one-fourth of the aggregate net 
project costs of such other projects undertaken on a three-fourths cap- 
ital grant basis: Provided, That in the event that any park, playground, 
public building, or other public facility is furnished as a non-cash Lo- 
cal Grant-in-Aid in accordance with Section.401(B) hereof, the esti- 
mated cost of the same (as determined by the Administrator) may, for 
the purposes of this Section, be deemed to be the actual cost thereof 
if (1) the construction or provision of such Local Grant-in-Aid is not 
completed at the time of the Local Public Agency’s preparation and 
submittal of the Certificate of Completion and of Gross and Net Proj- 
ect Costs, and (2) said Certificate is accompanied by assurances (in 
form satisfactory to the Administrator) that such park, playground, 
public building, or other public facility will be constructed or com- 
pleted when needed and within a time which shall have been designated 
by the Administrator. | 


PLAINTIFF'S EXHIBIT 11 
CERTIFICATE OF RECORDING OFFICER 


The undersigned hereby certifies, as follows: 

(1) That he is the duly qualified Acting Secretary, Board of Com- 
missioners of the District of Columbia, herein called the "Municipality, 
and the keeper of the records of the Municipality, including the journal 
of proceedings of the said Board of Commissioners, herein called the 
“Governing Body"; 

(2) That the attached resolution is a true and correct copy of the 
resolution as finally adopted at a meeting of the Governing Body held 
on June 12, 1964 and duly recorded in his office; 

(3) That said meeting was duly convened; that a quorum was pres- 
ent throughout the meeting, and all requirements incident to the proper 
adoption or the passage of said resolution have been duly fulfilled, 
carried out and otherwise observed; 

(4) That an impression of the seal has been affixed below, it con- 
stitutes the official seal of the Municipality and this certificate is 
hereby executed under such official seal; 

(5) That the undersigned is duly authorized to execute this certi- 
ficate. 

IN WITNESS WHEREOF, the undersigned has hereunto set his 
hand this June 12, 1964. 


/s/ F.L. Timmons, Jr., 


Acting Secretary, Board of 
Commissioners of the 
District of Columbia 


RESOLUTION OF THE BOARD OF COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA APPROVING AND 
AUTHORIZING EXECUTION OF COOPERATION 
AGREEMENT FOR PROJECT NO. DC R-8 


WHEREAS, the Urban Renewal Plan for Northwest Urban Re- 
newal Project Area No. 1 was adopted by the National Capital Plan- 
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ning Commission, hereinafter referred to as the "Commission", on 
March 7, 1963 and re-adopted with modifications on September 12, 
1963 and approved by this Board, hereinafter referred to as the 
"Commissioners", on October 10, 1963, after public hearing, pursu- 
ant to Section 6(b) of the District of Columbia Redevelopment Act of 
1945, as amended, hereinafter referred to as the Berson 
Act"; and 

WHEREAS, the Urban Renewal Plan was thereafter certified by 
the Commission to the District of Columbia Redevelopment Land 
Agency, hereinafter referred to as the "Agency", in accordance with 
section 6(d) of the Redevelopment Act; and 

WHEREAS, in order that the Agency may undertake and carry out 
said Urban Renewal Plan, which undertaking is hereinafter referred 
to as the "Project", the Agency submitted to the Housing and Home 
Finance Administrator, hereinafter referred to as the "Administra- 


tor", an Application for Loan and Capital Grant, hereinafter referred to 


as the "Application"; and 

WHEREAS, Title I of the Housing Act of 1949, as amended, re- 
quires that for each project assisted under said Act there shall be 
provided local grants-in-aid which, when added to the local grants- 
in-aid for all other projects on which contracts for capital grants 
shall theretofore have been made, will equal one- -third of the aggre- 
gate of the net project costs of all such projects and the Project, and 
the Administrator requires as a condition to approving the Application 
and entering into a Loan and Capital Grant Contract between the Admin- 
istrator and the Agency to provide Federal assistance for the Project, 
that the Commissioners assure the provision of said local grants-in- 
aid; and 

WHEREAS, the Commissioners are willing to assure the provi- 
sion of local grants-in-aid for the Project and have examined a pro- 
posed Cooperation Agreement which would assure the provision of such 
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local grants-in-aid, a copy of which proposed Cooperation Agreement 
is attached hereto and made a part hereof. 

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF 
COMMISSIONERS OF THE DISTRICT OF COLUMBIA, as follows: 

1. That the proposed Cooperation Agreement for the Project be- 
tween the Commissioners and the Agency be and the same hereby is, 
in all respects, approved. 

2. That the Secretary, Board of Commissioners, is hereby au- 
thorized and directed to execute said proposed Cooperation Agree- 
ment on behalf of the Commissioners and to affix the seal of the Com- 
missioners thereto. 

3. That this Resolution shall take effect immediately. 

Approved as to form: 


/s/ Francis Murphy 
Assistant Corporation Counsel 


PLAINTIFF'S EXHIBIT 12 
COOPERATION AGREEMENT 
BETWEEN 
BOARD OF COMMISSIONERS, D.C. 
AND THE 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 


This Agreement, dated this 12th day of June, 1964, by and between 
the Commissioners of the District of Columbia, hereinafter called the 
"COMMISSIONERS", and the District of Columbia Redevelopment Land 
Agency, hereinafter called the "AGENCY". 

WITNESSETH: 


WHEREAS, the National Capital Planning Commission, hereinafter 
called the "COMMISSION", on March 7, 1963, pursuant to Section 6(b) 
of the District of Columbia Redevelopment Act of 1945, as amended, 


JA 249 


hereinafter called the "REDEVELOPMENT ACT", adopted the boun- 
daries and did initially adopt an Urban Renewal Plan for Northwest 
Urban Renewal Area, Project No. 1, hereinafter called the "PROJECT 
AREA", and did readopt with modifications an Urban Renewal Plan 
(wherein the said boundaries are described) for the Project Area on 
September 12, 1963, and the COMMISSIONERS, after public hearing, 
did approve said boundaries and Plan on October 10, 1963, pursuant 
to said Section 6(b) of the Redevelopment Act; and did pledge their 
cooperation in helping to carry out said Plan; and | 

WHEREAS, said approved Urban Renewal Plan has been certified 
by the Commission to the AGENCY in accordance with Section 6(d) of 
the Redevelopment Act, and the AGENCY is required to exercise its 
powers under the Redevelopment Act to acquire and assemble real 
properties in the Project Area and to carry out said Urban Renewal 
Plan; and 

WHEREAS, in order that the AGENCY may undertake and carry 


out the said Urban Renewal Plan, which said undertaking is hereinafter 

called the "PROJECT" Federal financial assistance is necessary and 

the AGENCY has submitted an application, hereinafter called the "Ap- 

plication”, to the Housing and Home Finance Administrator, herein- 

after called the "Administrator", for Federal financial assistance under 
the 


[2] 
Housing Act of 1949, as amended, hereinafter called the "Housing Act”, 
a copy of which Application is on file with the COMMISSIONERS and 
is incorporated herein by reference; 

WHEREAS, the Housing Act requires that for each project as- 
sisted under said Act there shall be provided local grants-in-aid for 
the project which, when added to the local grants-in-aid for all other 
projects on which contracts for Capital grants shall theretofore have 
been made, will equal one-third of the aggregate of the net project 
costs of all such projects and the Project, and the Administrator re- 
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quires as a condition to approving the Application and entering into a 
contract for financial assistance, that the COMMISSIONERS assure 
the provision of said local grants-in-aid, and enter into a Cooperation 
Agreement so stating; and 

WHEREAS, the COMMISSIONERS are willing to assure the provi- 
sion of local grants-in-aid for the Project, subject to the terms, con- 
ditions and provisions hereinafter set forth, 

NOW, THEREFORE, the COMMISSIONERS and the AGENCY do 
mutually agree as follows: 

Section 1. The COMMISSIONERS shall: 

(a) Provide local grants-in-aid in connection with the Project in 
an amount which, together with the local grants-in-aid to be provided in 
connection with all other projects of the AGENCY on which contracts 
for capital grants shall have been made prior to the execution of a 
contract for capital grant for this Project, will equal one-third of the 
aggregate net project costs for all such projects and this Project; 

(b) Provide such local grants-in-aid in whole or in part from 
among the following listed facilities; provided, that the percentage of 
the actual cost of each facility, which shall be credited to the Project 
as local grants-in-aid for the provision of such facility, shall be the 
estimated percentage indicated below for each such facility as such 
facility is described in the pertinent portions of the Application with 
respect to the Urban Renewal Plan, the nature of the facility, the area 
to be served, the Project and the circumstances with reference to the 
Project. 
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[3] 


.. Terrell School Site Expansion 


Expansion of the Terrell Junior Zigh 
School grounds anc development of the 
additional land as a recreational 
facility serving the school for which 
29% oz the actual cost shall be 
credited to the Project. 


The esti:s:.2o si. ci a) 3) SUSTCONIOOL | 
The esti:nate hem - « « $ 40,426 


Walker=-Jones School Site Expansion | 
Meee A IONES SCHOOL Site expansion » 


Expansion o” the Walker-Jones School 
- grounds and development of the 
additional land as a recreational 
facility serving the school for which 
45% of the actual cost shall be 
credited to the Project. 


The estimated cost is... 
The estimated credit is .. 


Street Improvements 


Improvement of present streets, alleys, 
Sidewalks and curbs and gutters, and 
construction of new streets, alleys, 
Sidewalks and curbs and gutters, for 
which 100% of the actual cost shall. be 
credited to the project, except for 
certain improvements to Massachusetts 
Avenue, North Capitol Street, New Jersey 
Avenue, and apart of G Street, located oa 
project area boundaries, for which 50% of 
the actual cost shall -be credited to tie 
project 


(i) Interior streets: 


The estimated cost is . ; $334,774 
The estimated credit is $334,774 . 


[4] 


(ii) Boundary Streets: 


The estimated cost is 2 « « « $ 94,694 
The estimated credit is . » $ 47,347 
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Paving of Pedestrian Walkways 
a Ne ane 


Construction of the pavement within 
Pedestrian Ways shown in the Urban 
Renewal Plan for which 100% of the 
_ actual cost shall be credited to the 
Project. 


The estimated cost is ....$ 46,200 
The estimated credit is... $ 46,200 


Electrical Yastellations 


Installation of certain traffic 
Signals, and street lights, and 
relocation of certain emergency 
communications facilities for 
which 100% of the actual cost 
Shall be credited to the Project. 


The estimated cost is . .. . $126,814 
The estimated credit is... $126,814 
ms “4 
Street Trees 


The installation of street trees 
within the Project Area for which 
100% of the actual cost shall be 
credited to the Project, except for 
trees to be installed along North 
Capitol Street and Massachusetts 
Avenue, for which 50% ofthe actual 
cost shall be credited to the project. 


(4). Trees to be installed along 
interior streets: 


The estimated ‘cost Ee A a at ° 
The estimated credit is... 
(5] 


(ii) Trees to be installed along 
boundary streets 


The estimated cost is .. - 
The estimated credit is .. 


Sewer Construction 
sacchari NA A 


Separation oF those sanitary and storm 
sewers in present public rights-of-way 
to remain open, and on properties not 

to be acquired, and construction o27 


JA 253 


those sewers needed in new rights-o?— 
way to be openec for which 100% of the 
actual cost shall be creditable to the 
Project. ; 


The estimated cost is... . $311,270 
The estimated credit is . .'. $311,270 


Watermain Construction 
ee SUC LON 


Installation of certain watermains in - 
present public rights-of-way to remain 
Open, and in new public rights-of-way 
to be opened for which 100% of the 
actual cost shall be creditable to the 
Project. 5 


The estisated cost is...) $ 23,600 


The estimated credit is . e.e¢ $ 23,600 


(c) Provide such additional local grants-in-aid'as may be neces- 
sary to carry out the Urban Renewal Plan and as may hereafter be 
agreed upon between the COMMISSIONERS and the AGENCY and ap- 
proved by the Administrator (See Section IN, paragraph (e). 


[6] ; 

(d) Provide the local grants-in-aid listed in paragraphs (b) and 
(c), supra, when needed for use in accordance with the Urban Renewal 
Plan, provided necessary funds are available to the District and any re- 
quired land which is to be furnished by the AGENCY has been trans- 
ferred to the District. 

(e) Make a cash payment of the difference between the total 
amount of local grants-in-aid required by paragraph (a) of this Sec- 
tion and the total amount of the local grants-in-aid which shall have 
been provided or are to be provided, if the latter total amount be the 
lesser; provided, and it is a condition precedent to the obligation of . 
the COMMISSIONERS to make any cash payment hereunder, that the 
net project cost of this Project does not exceed $18,000,000. 
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Section I. The AGENCY shall: 

{a) Exercise its power under the Redevelopment Act to carry out 
the Urban Renewal Plan in the most expeditious manner. 

(b) Except as otherwise specifically provided in this agreement, 


construct or cause to be constructed, at no expense to the District ex- 
cept to the extent that the cost thereof may constitute a part of gross 
project costs, all improvements upon land, whether publicly or pri- 
vately owned, in the Project Area and in strict accordance with all 
standards and requirements of the District and in conformity to plans 
and specifications which shall have been approved by each District 
Department concerned. 

(c) Plan and schedule all action in order to minimize delay be- 
tween the acquisition and clearance of property, and the construction 
of new uses thereon. To this end, the AGENCY shall keep the COM- 
MISSIONERS informed as to its: 

1. Schedule of acquisition 

2. Schedule of demolition 

3. Relocation schedule 

4. Development schedule 
[7] 

(d) Maintain all cleared land in a reasonably safe and sanitary 
condition. 

Section II. General 

(a) Each facility to be provided by the COMMISSIONERS as a 
local grant-in-aid to this Project, and each improvement constructed 
or caused to be constructed therein by the AGENCY, will be available 
for use without regard to race, color, creed, or national origin. 

(b) The COMMISSIONERS and the AGENCY will effect such coor- 
dination as is necessary to assure that each is fully apprised of any 
changes to be made in the Urban Renewal Plan, the nature of each lo- 
cal grant-in-aid as described in the Application, the area or popula- 
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tion to be served by the grant-in-aid, and the Project, or circum- 
stances with reference to the Project, insofar as such changes would 
affect the percentage of benefit allocable to the grant-in-aid. 

(c) Land, with improvements if any, now owned by the District 
(exclusive of land in streets, alleys and other public rights-or-way, 
which may be vacated in connection with the Project) which under the 
Urban Renewal Plan will not be needed by the District shall be sold 
by the District to the AGENCY, at prices to be agreed upon by the 
COMMISSIONERS and the AGENCY and approved by the Administra- 
tor, and the AGENCY shall accept such land and, pay for the same 
to the extent permitted by law, except for such land as may be donated 
to the Project. 

(d) All land required for the facilities to be provided as local 
grants-in-aid pursuant to Section I hereof shall be transferred or 
conveyed cleared of all structures and prepared for re-use, by the 
AGENCY to the District, at prices to be agreed upon by the COMMIS- 
SIONERS and the AGENCY and approved by the Administrator, and the 
COMMISSIONERS shall accept such land and pay for the same. 


[8] ) 

(e) Every public facility provided within or without the Project 
Area by any District of Columbia, or Federal, or other agency, which is 
not within the scope of paragraphs (b) or (c) of Section I and which is 
necessary for carrying out in the Project Area the urban renewal of 
objectives of Title I of the Housing Act in accordance with the Urban 
Renewal Plan, shall be credited as local grants-in-aid furnished in 
connection with this Project in such amount as may be agreed upon be- 
tween the COMMISSIONERS and the AGENCY, and approved by the Ad- 
ministrator. 

(f) The park areas shown in the Urban Renewal Plan will be trans- 
ferred to the appropriate public agency without cost to the District of 
Columbia, and 100% of such part of the actual cost of the land and im- 
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provements of these parks as is borne by the National Park Service or 
any agencies other than the AGENCY shall be credited as local grants- 
in-aid furnished in connection with the PROJECT in such amount as 
shall be determined by the AGENCY and approved by the Administra- 
tor. 

(zg) The Administrator has determined, as evidenced by his ap- 
proval hereof, that every facility listed in paragraph (b) Section I as 
the same are more fully described in the pertinent portions of the Ap- 
plication meets all requirements for local grants-in-aid prescribed 
by the Housing Act as the same has been modified by Section 20(d) of 
the Redevelopment Act (Section 609 of the Housing Act of 1949, 63 Stat. 
442). 

(h) Credits toward this Project for non-cash local grants-in-aid 
which exceed the obligation of the COMMISSIONERS hereunder shall 
be credited toward any other project hereafter undertaken or completed. 

(i) Any sum payable hereunder by either party to the other shall 
not bear interest. 

(j) This Agreement may be amended from time to time by mutual 
agreement of the parties hereto, subject to approval by the Adminis- 
trator. 


[9] 

(k) This Agreement is contingent upon a showing by the AGENCY 
satisfactory to the COMMISSIONERS that this Agreement has been ap- 
proved by the Administrator and upon funds being made available to the 
AGENCY pursuant to a Loan and Grant Contract with the Administra- 
tor. 


(1) The COMMISSIONERS and the AGENCY realize that in accord- 
ance with Title I of the HOUSING ACT, wherever a facility "is of direct 
benefit both to the urban renewal area and to other areas, and the ap- 
proximate degree of the benefit to such other areas is estimated by the 
Administrator at 20 per centum or more of the total benefits **** for 
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the purpose of computing the amount of the local grants-in-aid for the 
project, there shall be included only such portion of the cost of such 
facility as the Administrator estimates to be proportionate to the ap- 
proximate degree of the benefit of such facility to the urban renewal 
area," and that determination of the degree of benefit as established 
herein are based on the justification for the facilities as local non- 
cash grants-in-aid contained in the application submitted to the Admin- 
istrator and that if the facts as represented in such application change 
in any material aspect for any facility, the percentage of benefit for 
said facility established herein shall not be controlling and the Admin- 
istrator shall re-establish the said percentage of benefit. 

(m) The cost of improvements to be constructed or installed in 
accordance with District standards in each boundary street will be paid 
by the District, or shared by the Agency and the District in such pro- 
portions as may be determined by the Administrator and the Agency 
and approved by the Commissioners, and subject to such conditions 


regarding the method of payment as may be prescribed by the Admin- 
istrator provided that if the costs of such improvements are shared, 
the Agency may not pay more than the maximum share permitted by 
the Administrator, and provided further that the Commissioners agree 
to pay no less than the difference between the actual cost of such im- 
provements and the maximum share which may be paid by the Agency. 


[10] 


Section IV. Definitions. 

(a) "Actual Cost" means the cost which is used as a basis for de- 
termining the monetary value of non-cash local grants-in-aid, and shall 
include, but not be limited to, every sum paid by the District under a 
contract for any work, services, land, or materials, subsequent to the 
execution of the Contract for Planning Advance for the Project or three 
(3) years prior to the Administrator's authorization of the original Con- 
tract for Loan and Grant for the Project, whichever is earlier, and 
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such other sums paid by the District or by any other person, agency, 
or entity for non-cash local grants-in-aid as may be approved by the 
Administrator except such sum or portion thereof as may be finally 
disallowed by the General Accounting Office in the accounts of the Dis- 
bursing Officer of the District or in the accounts of any other agency 
involved. 

(b) "Estimated Cost" means the amount of money which the Dis- 
trict may determine will be necessary to meet the actual cost of any 
facility, and which is approved by the Administrator, and which shall 
be deemed to be the actual cost in those cases described in the second 

proviso of Clause 3 of Section 110(d) of the Housing Act subject to the 
condition and limitation thereof. 

(c) "Local grants-in-aid" has the meaning set forth in Section 
110(d) of the Housing Act. 

(d) "Make a cash payment of the difference" means that, upon de- 
termination of the difference between the total amount of local grants- 
in-aid required by paragraph (a) of Section I and the total amount of 
local grants-in-aid which, on the date on which the final determination 
is made of the’ net project cost of this project, shall have been provided 
or are to be provided if the latter total amount be the lesser, the COM- 
MISSIONERS shall, as provided in Section 20(d) of the Redevelopment 
Act, include an item for such cash payment in their annual estimate of 
appropriations and shall thereafter promptly make such payment if such 
amount is appropriated. 


[11] 


(e) "District" means the District of Columbia, a municipal corpo- 
ration. 
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IN WITNESS WHEREOF, the COMMISSIONERS and the AGENCY 
have respectively caused this Agreement to be duly executed as of the 
day and year first above written. 


(SEAL) COMMISSIONERS OF THE DISTRICT OF 
COLUMBIA 


By /s/ F. L. Timmons, Jr, 
Secretary, Board of Commissioners 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


By /s/ (Ilegible) 
Chairman 


ATTEST: 
/s/ (Qlegible) 

Secretary 
APPROVED AS TO FORM 
/s/ L. Francis Murphy 


Ass't Corporation Counsel 

/s/ (IMegible) 

General Counsel, D.C. Redevelopment 
Land Agency 
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A. Definitions 

The following terms, whenever used or referred to in the Plan 
shall, for the purpose of the Plan and unless a different intent clearly 
appears fron the context, be construed as follows: 

1. "agency" means the District of Colurbia Redeveiopront Land 
Agency. 

12. "Bachelor Apartment" means one or more habitable rooms with 
bathroom facilities exclusively for the use of and under -the control of 
the occupants thereof, in a building containing three or more apartments, 
provided that in such building no kitchen facilities or privileges are 
available to or used by the occupant of the bachelor apartment. 

3. "Building Area" means the maximum horizontal projected area 
of a building and its accessory buildings. The term "Building Area" 
shall include all side yards and open courts less than five feet in 
width and all closed courts less than six feet in width. This term 
shall not include steps, cornices, roof overhang and terraces, nor 


shall it include portions of a building which do not extend above the 
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level of the main floor of the main building if sd pleced as not to 
obstruct light and ventilation of the main building or of buildings 
on adjoining property. . 

h. "District Commissioners” mean the Board of Commissioners 
of the District of Columbia. 

5. *Floor Area Ratio" rears a figure which expresses the tots] 


gross floor area as a miltiple of the area of the lot. This figure is 


determined by dividing the gross floor area of all buildings on a lot 


by the arca of that lot. 
[3] 


6. ™Plan" means the Urban Renewal Plan for the Project [:72- 

7. "Planning Commission" means the National Capital Planning 
Commission. 

; 8. "Project Area” means the Northwest Urban Renewal Area 

Project Nd. 1. , 

9. "Redeveloper” means any purchaser or Jessee of land from 
the Agency or the successors and assigns of such purchaser or lessee. 

10. "Redevelopment Act" means the District of Colunbia 


Redevelopment Act of 195 (60 Stat. 790), as amended. 


B. Description of Project 

Urban Renewal Area 

1. Boundaries - Map Ne. 1, Urban Renewal Arca Boundary ‘(NCPC 
Plan File No. R21-679A), shows the boundaries of the Project Area. This 
map is annexed to and made a part of the Plan. The Project Area Boundaries 
are as follows: eo 
Beginning for the same at the intersection of the center line of North 
Capitol Street (130.0 feet wide) with the southerly line of Massachusetts 
Avenue, N.W. (160.0 feet wide), and running thence along said southerly 


line North 60°33'00" West 1038.91 feet thence still along said line 
North 66°03'00" West 362.19 feet to the east line of 2nd Street, N-W. 


[3a] 
(90.0 feet wide); thence along said east line due North 132h.55 feet to 
the easterly line of New Jersey Avenue, N.W. (160.0 feet wide); thence 
along said easterly line North 15°h3 #05" West 1161.52 feet to the : 
northerly line of New York Avenue (130.0 feet wide); thence along said 
northerly line North 66909'00" East 1713.98 feet to the said center line 
of North Capitol Street; thence alcng said line due South 3761.62 feet 
to the point of beginning, containing h,160,302.0 square feet, or 
95.507), acres: all as shown on plat of computation recorded in the 
Office of the Surveyor of the District of Columbia in Survey Book 


177, Page 85. 


Types of Proposed Renewal Actions - The proposed renewal 


actions consist of clearance, redevelopment and rehabilitation for 
residential, commercial public, and semi-public uses ag indicated on. 
the Land Use Map. 

[4] 
C. Land Use Plan : 

1. Land Use Map - Map No. 2, Land Use Map (NCPC Plan File No. 
R21-680A) 4s annexed to and made a part of the Plan. This map shows 
the location and extent:.of land uses, including public housing, to 
remain or to be established in tha Project Area. 

2. Land Use Provisions and Building Requirements 

“Within each Land Use Area, as shown on the Land Use Map, 
no land or building shall be used, and no structure erected, except 
dn aesordance with the following requirements, ; 
(a). General Requirements and Restrictions 
(21) The redevelopment of all proper ty for residential 


reuse shall be limited to public housing and to housing for families of 


, 


' moderate income within the meaning of Sections 107(a) and 107(b) of the 


Housing Act of 1919, as amended, respectively. . 
(2) The redevelopment of all property within the 


Project Area shall comply with all applicable Jaws and regulations of 


the Federal and District of Columbia Governments. 
(3) Set-backs & 

No building shall be crectcd within fifteen (15) 

feet of North Capitol Street or within ten (10) feet of the south linc 


of EH Street. 


[5] 


(u) Hetght - 


_ Fo building less than forty,-(0) feet in keight shall 
be erected within sixty-five (65) feet of North Capitol Street. “x building’ 
shall be. deemed to conply with this requirenont if aes area’ of’ the building 
interssoted by a horizontal plane which intersects a point forty (1:0)- feet 
above the sidewalk opposite the center of the front of ‘the "pullding is at 
least eighty percent. (80%) of the ground area” ‘covered ‘by the pudtding within 
a feeb of, the property line on. North Capitol Street. ° 

- (5); ‘Location of off-street Parking and Loading Areas 
5 off-ste eet parking or loading area, except such. 
epcessory. areas within a building, shall be located within sixty-five (65) 
feet, of. plone Copitol Street. 


: E - |(6) Treatment and Maintenance of Open Areas_and Open 
Parking Areag = : 


All open areas shall be wel. maintained in a dust- 


free condi tion ee adequately. drained. And aap ares areas shall be land- 


- 


scaped or plmted ita = adequate a cover rpaintained in viable: 


“ 1. 
* 


condition. 

+? re open parking areas “shal ee adequately screened 
py 3 a val or ‘with appropriate landscaping = paved aan materials which 
form an atl-veather epee surface. Se a Seine 


The aun of the building area and the offestroet 
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parking area on ary. lot in a Residential ‘Land Use Area shall not exceed 
ues . 
sixty. pest (690), of the area at ‘the ‘198 Re 


6) 
(b) Develoszent Requirements 


(1) Residential - Lox Density 
: Permitted Uses eee: 


Xo building or premises shall be used except for 
a single family dwelling, a two family dwelling, or an apartment house, 
and uses incidental thereto, including private garages, drives and 


ea aca Density 

Development on each careen shall not exceed 

thirty (30) dwelling units per net residential acre. No lot shall 
contain less than 1,800 square feet of land; provided that each dwolling 
structure othar than a single family dwelling shall be on a separate lot 


containing not less.than 1,000 square feet of land for each dwelling unit 


thereon. 


Tot Occupancy es 
The maximum building area shall be 35 percent of 


the lot area. Hed ht 


No building shall exceed three (3) stories in height. 
Off-Street Parking 
Not less than one (1) off-street parking space 
shall be provided for each dwelling unit. 
(2) Residential - Medium Density 
No building or premises shall be used except for an 


‘apartment house and uses incidental thereto, including drives and parxing 


and play space. 


i 


Density i 


Development on each lot shall not jexceed fifty 
(50) dwelling units per net residential acre. 
Lf Lot Occupancy 


us .. The maximum building area shall be 35 percent 


Height 
No building shall exceed four (4) stories in heignt. 


“Floor Area Ratio 
The maximum permitted floor area ratio shall be 1.2. 


Off-Street Parking wees 
Not less than one (1) off-street parking space 


shall be provided for each two (2) dwelling units. 


Off-Street Loading 
: ‘Not less than one @) offestreet lodding berth 


- 


shall be provided for each apartment house or structure containing fifty 


(50) or more dwelling units. - 
Play Space 
Not less than forty (40) square feet of play space 
for pre-school age children shall be provided for each apartment house 
dwelling unit. Such play space shall be part of the lot on which the 
apartment house is located, except that common play space may be provided 
to serve apartment houses on contiguous lots. 
oe "  (3)-s Residential - High Density 
a Permitted Uses 
Ses on No building or premises shall be used except for an 


apartment ‘house and uses incidental thereto, including drives and parking and 


[8] 


Play space. Retail shopping facilities existing as inc{éental uses on the 

ground floor of the building to be rehabilitated, known aoueo New York Avenue, 

No We, shall be permitted -to remain, 

ie : i oe 2 Density ; 

; Development on each lot shall not exceed one hundred 

and ehineystive (13s) dwelling units per acre, | 
Steps 2s ae Lot_ Occupancy 


The maximum building area shall be 30 percent of 


the lot area, 
aoe Height 


No building, exclusive of penthouse, shall exceed 


4 
« 


ninety (90) feet in height. 


7 pee on Fs S _ Floor Area Ratio 
3 _. The maximum permitted floor area ratio shall be 2.5. 
Off-Street Parking 
: ae _ Exclusive of public housing sites, not less than 
one (a). CRORE parking space shall be provided for each two (2) ewelling units. 
Off-Street Loading 
x _ Not; less than one (1) off-street loading berth 
shall be peo ced for ae apartment building or structure containinz fifty 


(50) or more dwelling units, 


. Not less than twenty (20) square feet of play space 


“3 


for pre-school age children shall be provided per dwelling unite Such play 
space shall be part of the lot on which the apartment house is located, except 


‘that common play space may be provided to Serve apartment houses on contiguous lots. 
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(4) Commercial - Retail Shopping 


Permitted Uses 

No building or premises shall bo used except for 
apartments and retail and personal service establishments for the day-to-day 
needs of the residents of the neighbcrhood, such as drug store, bank, food 
store, liquor Coren barber shop, beauty shop, tailor, shoe shop, restaurant, 
postal Stecsons library and other similar neighborhood PERE and service 
establishments exclusive of a gasoline station, 


-Location and Extent of Development 
Within the retail shopping area adjoining 


° 


K Street, as shown on the Land Use Map, there shall be provided at least 


20,000 square feet of gross floor space for commercial use and at least & 
forty (40) apartment house dwelling units. Commercial uses shall not extend 
above the first story of any building containing dwelling units. 


- Let Occupancy 


ke at - The maximum building area shall be 40 percent 


, 


of the lot area. 
Height 
No building shall exceed three (3) stories in height. 
- The maximum permitted floor area ratio shall be 1,0. 
Not less than-one (1) off-street parking space 
shall be provided for each 200 square feet of gross commercial floor area, 
and for each two (2) dwelling units one (1) additional off-street parking 


space shall be provided. 
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Off-Street Loading 
\ Not less than one (1) off-street loading berth 


shall be provided ‘for each 10,000 square feet of gross comm¢rcial floor 
area. For fifty (50) or more dwelling units, one (1) additional offe 
street loading berth shall be provided. < Jae ° 
(5S) Commercial - Parking Garage 
_ Permitted Uses 
No building shall be used except for -the parking of 
motor vehicles, | 
(6) Comercial - General 
Permitted Uses 
No building shall be used except for’ offices, headquarters 
of a non-profit organization, and uses incidental thereto. o 
Lot Occupancy wt yh 
‘The maximum building area shall be 60 percent of the 


lot area. 


Height 5 Se AF nt 


No building shall exceed ninety (90) feet in height. 


Floor Area Ratio 


er 


The maximum permitted floor area ratio shall be 6.5. 
“Off-Street Parking : 

Not less than one (1) off-strect sesieas Brace shaly 
be provided for each 1,800 square feet of gross floor area, except where 
medical and dental offices éccupy 25% or more of the gross floor area of 
the structure, one (1) additional space for each 1,900 square feet shall 


be provided. 
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Off-Street Loading 
Not less than one (1) off-street loading berth: shal]. 


be provided to service 50,000 square feet of gross floor area cr less, and two 


(2) off-street loading berths shall be provided to service 50,000 to 200,000 
fquare fect of escoms floor area. Three off-street loading berths shall be 
provided to service more than 200, 000 square feet of gross floor area. 
(7) Public : 

‘a) . Pedestrian Way 


, 


; All pedestrian ways shall be designed to maintain 
the residential character of the Project Area and permit unobstructed public 
access for pedestrian use. The pedestrian ways shall be developed so as to 
Provide ‘access for ‘emergency “vehicles and permit installation and maintenance * 
of underground utilities and surface improvements. 
~b) Park 
Areas developed and maintained as parks shall 
‘be 4mproved and such improvements may include, but shall not be limited to, 
tandaceping, sitting areas, walkways and appropriate recreation facilities. 
-¢) Terrell Jr. High and Walker Jones School 
‘The sites of the Terrell Jr. High and the 
Walker Jones School shall be enlarged as shown on the Land Use Map. 
; d) D.C. Police Women's Bureau 
The site of the D. C. Police Women's Bureau shall 
be expanded and improved to provide off-street parking for thirty (30) SaneIoe: 
If euch facilities adjoin a eirest or residential properties, they shall be 
separated therefrom by @ wall or adequate screening with appropriate landscaping. 
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(8) Cormunity Use 
Permitted Uses 
No land or buildings shall be sed except to provide 
health, welfare, or educational services by public or non-profit agencies 
for the SEIS of 2 residents of the neighborhood. : 
oe Lot Occupancy : 
Ee |) The maxchmon building area shall be 75 percent (75%) 
of the lot area, Rs - | = 
|. Height 7 
. Yo building shall exceed three (3) stories in height. 
; ‘Floor Area Ratio ae 
The meri permitted floor area ratio shall be 2. 3e 


At least six (6) off-street parkg spaces shall be 


(9) Semi=Public 

Permitted Uses : 

No land or buildings shall be used except for a 
church, private school, office or headquarters of a non-profit organization, 
or uses related thereto, which may include, but shall not be limited to, a 
convent, an educational building, an auditorium, a gymnasium and a playfield, 

-Iocation and Extent of Use 3 

In the Semi~Public use area between H Street, NeWe, 
and the pedestrian way in the former bed of I Street, NeW. y 28 shown on the 
Land Use Plan, no building shall be erected more than 100 feet from North 
Capitel Street unless and until at least sixty percent (60%) of the frontage 
of North Capitol Street between H Street, N.W., and the pedestrian way in 


the forner bed of I Street, N.W., shall be developed with buildings. 
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: Lot Occupancy 
The maximum building area of any private school shall 


be 35% of the lot area. “The maximum building area of any other permitted use shall 


"ye 60% of the lot area. 
SNS a ER oe Height ; 
ze _No building shall exceed ninety (90) feet in height. 
Floor Area Ratio 
a The maximum permitted floor area ratio of any vrivate 
school shall be 2.0. The macchmum permitted floor area ratio of any other permitted 
use shall be a 3.56: 
~ off-street Paricing 
For private schools not less than two (2) off-street 
parking spaces shall be provided for each three (3) teachers or other employees, 
exclusive of custodial personnel, plus one (1) off-street parking space for each 
twenty (20) classroom Bente or one (1) off-street parking space for each ten 
auditorium seats, whichever is greater. For other permitted uses not less than 
one (1) off-street parking space shall be provided ‘for each 1,800 square feet of 
gross floor area. 
Treatment of Playfields 
Ol pleyfields that adjoin a street or resideritial 
properties shall be separated therefrom by adequate screening with cornice 
landscaping, the design and specifications for which shall be submitted to and 
approved by the Agency prior to installation. 
(10) Federal Office Building Site 
All land and buildings shall be developed under the 
provisions of the National Capital Planing Act of 1952 and Section 16 of the 
act of dune 20, 1938, as amended (D.C. Code, 1961 Cen oe 5-h13 to 5-28). 
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(c) A plicability of Provisions and Re plzenents to 

Real Property Not to be Acquired 

In wow case where the Agency disposes of a to 
an owner or owners of property in the Project Area, which property is 
not to be acquired, the Agency shall obtain from such owner or owners 
such assurances, which may include, where appropriate, y covenants running 
with and binding upon the land, as the Agency deems mecesseryto assure 
that the construction of new improverents or the rehabilitation of 


existing inprovenents on such property not to be acquired shall be in 


accordance with the provisions of this Plan. 
Duration of Land Use Provisions and Building 


(4) 
Eqiennts = = 

Property acquired by the Agency shall be subject to 
the provisions of this Plan specifying the land uses and building require- 
ments for a period of twenty (20) years from the date of the initial 
approval of this Plan by the District Commissioners; provided, that this 
period may be reduced to not less than fifteen (15) years upon approval 
of the Planning Commission and the District Comnissioners. 


D. Project Proposals 
1. Land Acquisition - Map No. 3s Land Aequist tion (NCPC Flan 


File No. B21-6814) » i8 annexed to and made a part of this Plan. 
’ (a) ‘This map shows all real property to be acquired by tke 
Agency for- clearance and redevelopment ami for poblic facilities. 
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(b) Properties designated for rehabilitation on tte Land 


Use Map shall be brought into conformance with the land use requirencrts 
set forth in Section C and with the rehabilitation standards eet forth 
below. Properties which are not made to conform to the requirements of 
this Plan may be acquired by the Agency; provided, that the owners of 
such property, or their successors, shall be afforded not less than one 
year following the Agency's written notification of intent to purchase 
the property, in which to bring such property into conformance with the 
requirerents of this Plan. The Agency's notification shall specify the 
action required to conform the property to this Plan. 
(«Property Rehabilitation Standards 
Each owner shall comply with applicable laws and regulations 
of the District of Colurbia. 
(a) Residential Rehabilitation Standards 
S Bach dwelling unit shall have as a minimum within the 
dwelling unit, a private bathroom which shall contain tub or shower, lava- 
tory and water closet in good condition. = 
Bach dwelling unit shall have a means of internal circcla- 
tion among all habitable rooms without crossing common space. : 
Sole access from any bedroom to any other habitable room 
or bathroom shall not be through another bedroom. 
Bach dwelling mit except a bachelor apartment shall have 
private kitchen space within the dwelling unit. The floor surface shall 
be s non-porous, grease resistant material. 4A sink in good condition and 
adequate space for a gas or electric range and refrigerator shall be 


provided. 
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A central heating system or separate heating eyetens 5 


: 


-epproved by the Underwriters. Laboratories, other than ‘freesstending 
space heaters not flue-connected or vented, shall be provided to 
serve all habitable rooms, kitchens and bathrooms. 


‘ - av) exterior surfacing materials, tneluding = decora~ 


tive materials, shall be clean, in good condition, and securely 


fastened in place. All wood surfaces other than decay resistant 
species shall be covered with a suitable paint or preeerretives All 
metal surfaces other then rust resistant materials , shall be protected 
‘with "suitable paint or preservative. | 
: There shall be accessible to the occupants of each 

dwelling wit and collectors, a water-tight metal receptacle with tight- 
fitting metal cover, for the separate storage of all aabeen garbage, . 
or refuse accumilating on the premises. : 

All structures located on any property, tneluting, but 


not limited to, such accessory structures es velia, garages, fences end ~~ 


1 


sheds, shall be in a sanitary and structurally sound condition ana in 


ae repair. 
The Were floor of all accessory non-feeidential build- 7 


ings shall be ‘paved. 
All fences not in sound condition shall be ‘removed or put 
in sound condition. All wood fences. other than decay résistent species, 
shall be covered with a suitable paint or preservative. All metal fences 
of other than rust resistant materials shall ‘be protected with suitable 


paint or preservative, ° 
[17] 


For one-family dwellings one off-street parking space shall be 


provided for each dwelling unit and for two-fantly dwellings or ovrctinerts 


one off-street parking space shall be provided for each two cee units. 
The Agency may waive or vary this requirement upon a ftodtnd that off-strect 
parking cannot be provided due to limiting factors, such as topography, lack 
of access to an alley, location of structure on the lot or in relation to ad- 
“dacent structure, or lack of available land. 
(b) Non-Residential Rehabilitation Stonderds 

Foundations and structural members shall provide a safe, firm and 

substential base and ‘eupport for the structure at all points. 


Exterior walls shall be structurally sound and free of cracks or 


holes through which rodents or the elements can enter the building. Masonry 


walls shall be pointed. All exterior surfacing materials, including any decora- 
tive materials, shall be in good condition and securely fastened in place. “40 
‘exterior surfaces shall be clean. All exterior surfaces strall be covered with 
an exterior paint or appropriate preservative, unless such surfaces are custo- 
marily used in their natural state. e 

Each interior wall or ceiling shall be structurally sound and free 
‘of holes, wide cracks, loose plaster or other loose structural or surfacing 
“material. All interior surfaces shall be clean and any protective and decora- 
tive surfaces shall be in good condition. 

Bach floor shall be structurally sound, level and free of holes 
and wide cracks. | Floor surfaces shall be free of wear or damage which mikes 
them unsefe or prevents good housekeeping. ‘The ground floors of all sheds, 
garages and similar buildings shall be paved. : 

Each window required for light shall be fully supplied with 
window panes which are without open cracks or holes. Each window sash 
and frame shall be in good condition. Each window other than fixed 


windows shall be capable of being easily opened and held in open or 


JA 277 


[18] 


closed position by window hardware. Each door, transom, side Light, 
skylight, door hinge and -door latch shell be in good condition. “Each 
exterior door and window sash, when closed, shall fit its fram. All 
“windows end doors and their frames shall be in such relation to each . 
‘other and to wall construction as completely to exelude rain and 
substantially to exclude wind from entering the structure. Each 
basement hatchway shall be so constructed as to prevent the entrance 
of rodents, rain, and surface drainage water into the structure. . 
‘Windows not required for light and ventilation shall (1) neet all 
structural standards “for required windows » or (2) be removed and the 
openings sealed with wall material reasonably eintler to that adjacent 
to the opening. P 7 ie : . 
Btatrvays, steps and porches shall be fira, axa the valk- 
‘dng surfaces shall be sufficiently smoth s0 as to ve reatfly cleaned 
and provide safe passageways free of tripping hazards. Treads shall 
be level and in any flight evenly: spaced. Interior stairs more than 
two risers high shall have an enclosing wall, balustrade or other guard 
on each side, and shall have a handrail on at least one side. All 
stait well openings shall have a balustrade or other! guard along the 
entire length of any open, unprotected side. All steps, rsils, balus- 
trades, or other guards shall be of sound material ond securely fastened. 
Every smoke nice and ONS chimney shall be adequately 
Capportess free fron obstruction ‘and permit: neither ‘leakage nor backing 


up of noxious or dangerous gases. Every chimey shall be reasonably 


plumb. The total area of all flue openings shall not exceed the net 
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area of the chimney flue. Unrequired openings in chimneys shall 


be closed with masonry. All flue openings in chimneys shall be 
supplied with flue crocks, or metal or masonry rns 

The roof shall be in good condition. All gutters 
and downspouts shall be properly connected and in good condition, 
free of holes and obstructions. 
; Each paved surfece shell be in good condition, free 
of holes and safe. — 

 Matertal used in rehabilitation shall be of a quality 
and kind suitable for the purpose, and of a kind normally used by 
& good nechentc in the appropriate trade. All rehebdilitetion shall 
be vertores in a vorknanlike manners 

“Ho eign shall contain or be ‘subject to any flashing 
4liumination nor have any moving parts. Roof signs shall not be 
permitted. . = 

3.: Redeveloper’s , Obligations ; 

, a. The controls and restrictions on the use and develop- 
ment of land in the Project Area contained in this Plan shall be 
epeerorated by appropriate CSE or other ERM in leases, 
contracts of sale and deeds of ¢ OTR and every Redeveloper shall 
Sn with such controls and memerictionss 

_ Be Each Redeveloper shall begin and complete the development 
of the. Anna and Amprovenents in compliance with this Plan within a 
renecontls time as determined by the Agency. 
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C- Noi Redeveloper shall dispose of his interest in such land until 
the Agency shall have certified that tho redevelopment of gouch lend has been 
completed in accordance with the requirerents of this Plan or until the 
Agency shall have given its written conzent to auch disposition. Any sale 
or lease of any Redeveloper's interest shall bo subject to the requirement 
that land and improvements in the Project Area shall be used only in com- 
Pliance with this Plan. , 

d. No Redeveloper shall enter into any covenant, agreement, lease, 
deed, assignment, conveyance or other written Anstrunent which, directly 
or indirectly, restricts the sale, lease, use or oceupancy of any land in 
the Project Area, and improvements thereon, on the basis of race, creed, 
color or national origin or engage in any practice in connection’ with the 
sale, lease, use or occupancy of any land in the Project. Area,. and improve- 
ments ‘thereon, which discriminates, directly or indirectly, against actual 
or prospective purchasers, lessees, or occupants of such land and improve- 
rents, on the basis of race, creed, color, or national origin, Appropriate 
covenants, running with the land forever, implementing the obligations 
provided for herein, shall be incorporated by the Redevolopnent Land Agency 
in all instruments for the disposition of land in the Project Area. 


E. Other Provis “aes Necessary to Meet Local Requirenents 


1. Site Development Plan - Map No. h, Site Development Plan (NCPC 
Plan File No. R21-682A), is annexed to and made a part of the Plan, 
This map shows existing rights-of-way to be retained, existing rights- 
of-way to be abandoned, new rights-of-way to be created, and easements 
to be established. The extent and lecation of the proposed rights-of-~ 


way and easerents are intended to be approximate. Minor modifications 
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may be made iy accordance with local law, regulations and. requirements 

and will be considered to be consistent with the intent ye purpose of 
this Plan. \ i 

No street or highway adjustment which would close existing First 
Street, N.W., or New Jersey irvenue » N.W., to vehicular traffic within 

the Project Area shall be made until (1) the Center Leg of tho Inner Loop 
Freeway adjacent to the Project Area is open to vehicular traffic, unless 
the District Commissioners shall approve such closing prior thereto, or 

(2) ons year prior to the expiration of tho period during which the land 
use provisions and building requirements of this Plan are in effect pursuant 
te Section C.2.(d), whichever shall first occur. 

All areas over which easements are shown ¢n the Site Development 
Plan shall be landscaped and designed to maintain the residential character 
of the Project Area and permit unobstructed access for police, fire and 
emergency vehicle use and the installation and maintenance of underground 
utilities. Such areas may be used as parking? sitting, walkway, or appro- 
priate recreational areas, the design and specification for which shall ba 
submitted to and approved by the Agency prior to installation. . 

2. poeta - The Agency shall request the Zoning Commission of the | 


District of Columbia to make appropriate changes in the zoning maps Corning 


part of the Zoning Regulations of the District of Columbia, effective - 
May 12, 1958, as amended. 
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F. Change in Approved Plen 
The Plan may not be changed or modified except in accordance with 


" Bection 12 of the Redevelopment Act which provides as follows: 


users ‘An approved project area redevelopment plan 

‘ may be modified at any tim or times. Provided, 

- that any such modifications as it may effect an 
area or part thereof which has been sold or 
leased shall not become effective without the 
-consent in writing of the purchaser or lessee 

‘thereof. Provided further, thet such modification 
“may be effected only through adoption by the Planning 
. Commission and subsequent submission to and approval 
by the District Commissioners, as hereinafter 
provided. Before approval, the District Comnissioners 
shall hold « public hearing on the proposed modifica- 
tion after 10 days public notice. The District 
Commissioners may refer back to the Planning 
Commission ony project area redevelopment plan, 
project area boundaries, or modification submitted 
to it, together with their recommendation for changes 
in such plan, boundaries, or mficiations; and, if 
such recommended changes be adopted by the Plonning 
Commission and be in turn approved by the District 
Commissioners, the plan, boundaries, or modification 
as thus changed shall be and become the eM 
plan, boundaries or modification. 
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may be made 1 accordance with local law, regulations and, requirements 
and will be considered to be consistent with the intent ye purpose of 
No street or highway adjustment which would close existing First 
Street, N.W., or New Jersey ena N.W., to vehicular traffic within 
the Project Area shall be made until (1) the Center leg of tho Inner Loop 
Freeway adjacent to the Project Area is open to vehicular traffic, unless 
the District Commissioners shall approve such closing prior thereto, or 
(2) one year prior to the expiration of the period during which the land 
use provisions and building requirements of this Plan are in effect pursuant 
to Section C.2.(d), whichever shall first occur. 
ALL areas over which easemnts are shown on the Site Development 
Plan shall be landscaped and designed to maintain the residential character 
of the Project: Area and permit unobstructed access for police, fire and 
emergency vehicle use and the installation and maintenance of underground 
utilities. Such areas may be used as parking, sitting, walkway, or appro- 
priate recreational areas, the design and specification for which shall ba 
submitted to and approved by the Agency prior to installation. 

2. Zoning ~ The Agency shall request the Zoning Commission of the 


District of Columbia to make appropriate changes in the zoning maps forming 


part of the Zoning Regulations of the District of Colunbia, effective - 
May 12, 1998, as amended. 
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F. Change in Approved Plen 
The Plan may not be changed or modified except in accordance with 


 Bection 12 of the Redevelopment Act which provides as follows: 


ae ‘An epproved project area redevelopment plan 

‘ may be modified at any tim or times. Provided, 

-- that any such modifications as it may affect an 
area or part thereof which has been sold or 
leased shall not become effective without: the 
-consent in writing of the purchaser or lessee 

‘thereof. Provided further, that such modification 
“may be effected only through adoption by the Planning 
. Commission and subsequent submission to and approval 
by the District Commissioners, as hereinafter 
provided. Before approval, the District Commissioners 
shall hold a public hearing on the proposed modifica- 
tion after 10 days public notice. The District 
Commissioners may refer back to the Plaoning 
Commission any project area redeveloprent ‘plan, 
project area boundaries, or modification submitted 
to it, together with their recommendation for changes 
‘dn such plan, boundaries, or moficiations; and, if 
such recommended changes be adopted by the Plonning 
Commission and be in turn approved by the District 
Commissioners, the plan, boundaries, or modification 
as thus changed shall be and ‘becom: the approved. 
plan, boundaries or modification. 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
DISTRICT COURT DOCKET NO. 33-65 
PLAINTIFF'S EXHIBIT 14 

DISTRICT OF COLUMBIA REDEVELOPMENT © 

LAND AGENCY, 


STIPULATION AS TO COMPEN- 
SATION FOR PARCEL NW1-528 


PLAINTIFF, 
Ve 
16 PARCELS OF LAND IN SQUARES 620 
AND 623 IN THE DISTRICT OF COLUMBIA, 


PHILIP AND MARY MANKOWITZ, ET AL., 
AND UNKNOWN OWNERS, 


PPENCAD Bazanne. ME, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


DEFENDANTS. 


Comes now the District of Columbia Redevelopment Land 
Agency, by its attorney, and JOSEPH S. STATSKY and FANNIE 
STATSKY, former owners of said property as more particularly 
described in the complaint filed herein; and | 
It is hereby stipulated and agreed that the just 
compensation payable by the plaintiff for the taking of the fee 
simple atte absolute to said lands, together with all improve- 
"ments © recap and appurtenances thereto shall be the sum of 
$38,000.00, without interest; and 
It is further agreed that as part of the consideration 
herein the said former owners shall have the right to remove 


from the said premises, one used Baler and one used Platform 


Scales; and 


It is further agreed that all taxes, assessments, 


. liens and encumbrances against the property on the date of 
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taking shall be paid, satisfied and discharged out of the said 
sum; and 
It is further ACEOOS that the said sum shall be in 
full satisfaction of all claims against the said Redevelop- 
ment Land Agency by reason of the taking of said lands, 
improvements and appurtenances; and 
The said former owners warrant that they have the 
exclusive right to the compensation herein, excepting the 
_interests of parties having liens or encumbrances of record 
and unpaid taxes and assessments, if any, and that no other 
party is entitled to the same or any part thereof by reason 
of any unrecorded agreement; and 
The said former owners hereby agree to save and 
hold harmless the District of Columbia Redevelopment Land 
Agency from all claims or liability resulting from any leases, 
‘recorded or unrecorded, affecting the said property on the 


date of taking; and 


The parties hereto consent to the entry of all 


orders and judgments necessary to effectuate this stipulation 


and agreement. DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 


By: 
Ut - 
Cte BLOCK ~~"  -D.R. BLACKWELDER 


Investment Building Attorney, Department of Justice 


\ 
isll XK Street, N.W. e/a rz 
Washington, D.C. : JOSEPH S. STA™SKY 
Attorney for Defendants 


Joseph S. and Fannie see EE 
' Statsky- FANNIE STATSKY ; 


PLAINTIFF'S EXHIBIT 15 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 


919 EIGHTEENTH STREET, N.W. WASHINGTON, D.C. 20006 


June 15, 1966 


D. H. Blackwelder, Esq. 
Lands Division ‘ 
Department of Justice 
Room 6810 

U. S. Court House 
Washington, D.C. 


{PENCAD+Bazanno, M2, 


Re: ACL:DHB 
33-9-647-4 


Dear Mr. Blackwelder: 


We are in receipt of your memo dated June 9, 1966 
addressed to George F. Riseling, Chief, Legal Division, 
advising us that the former owner has submitted an offer to 
accept $38,000, without interest, as just compensation for 


Lots 60, 61 and 62 in Square 620. 


We note the offer of $38,000 is contingent upon the former 
owner being permitted to remove the 15 ton truck scales and 
paper baler which were valued "in use" by the appraisers for 
$4,750 and $6,000. The rental of $300 per month capitalized 
certainly indicates this equipment is usable. In addition, 
the fact that the former owner wants to remove them shows 
cae they have a value in excess of the estimated salvage 
value. 


Since this equipment was valued as a part of the realty 
by our appraisers and was included in our demolition contract 
bids, we are of the opinion that this contingency should be 
removed from the offer of settlement. 


Sincerely yours, 


Realty Acquisition Officer 


[Filed Dec. 2, 1966] 
DEFENDANT'S EXHIBIT 1 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Sanitary Engineering 
Office of Planning, Design and Engineering 


March 18, 1957 


Mr. Donald S. Nash 
1816 Bryant Street, N. E. 
Washington, D. C. 


Dear Mr. Nash: 


Reference is made to your letter of March 5, 1957, relative to 
abandonment of water services for certain property owned by you in 
Square 620. 

It is understood that you desire to raze the existing improvements 
and in due course plan to close the alley parallelling Pierce Street and 
Logan Court. In order that you may secure a razing permit it is nec- 
essary that you arrange for the abandonment of the water taps supply - 
ing these buildings. 

Enclosed are two deposit slips: one in the amount of $560; the 
other for $40.00. The first deposit will be refunded to you at such 
time as you have brought about the closing of the alley and abandon- 
ment of the watermain therein. The second involves a relatively new 
tap to Pierce Street which might be used for your new improvements. 
We propose to hold this deposit for one year and, should you restore 


the tap to service during that time, we will then refund your money. 
Failure to bring about abandonment of the watermain or to utilize 

the tap to Pierce Street will result in all taps being abandoned and 

charged to your deposit. 


Very truly yours, 


/s/ Roy L. Orndorff 
Superintendent 
Ofc. of Planning, Design & Engrg. 


DEFENDANT'S EXHIBIT 2 
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DEFENDANT'S EXHIBIT 5 


ee ~- 


& «ey 


=) 


WREZ 1965 
karch / GON © ones FGF 
I have no objection to the closing of the 


4 


alley abutting on the west side of my — 


property at 46 Pierce Street, Northwest, 


also known as Lot 66, Square 620, Washington, 
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DEFENDANT'S EXHIBIT 6 


March 5, 1957 


Commissioners of the District of Columbia 
District Building 
Washington, D. C. 


Gentlemen: 


As owner of the following lots in Square #620, #5132 to 137, 144 to 
153, and 849 to 852 all inclusive, I am preparing to demolish the build- 


ings thereon, and have requested the closing of the public alleys within 
the boundaries of these lots. The closing of the alleys will cause the 
abandonment of the present water main serving the buildings. This 
will make unnecessary the removal of the individual taps. 

I propose putting up a deposit in the usual amount which is re- 
quired for the removal of the water taps, with the understanding that 
this deposit be held and not used, and that it be returned to the under- 
signed when the water main is abandoned. 


Yours truly, 


Donald S. Nash 

1816 Bryant St., N.E. 
Washington, D. C. 
Phone NO. 7-0660 


D.C. 33-65 


[Reverse side | 
B 16422. 
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DEFENDANTS' EXHIBIT 13 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


S.0. 57-6 December 2, 1959 


Mr. Donald S. Nash 
1816 Bryant Street, N. E. 
Washington, D. C. 


Subj: Proposed Closing of Alley in Square 620 


Dear Mr. Nash: 


Reference is made to the proposal to close public alleys abutting 
property owned by you in Square 620, fronting on Pierce Street and 
Logan Court, N. W., east of First Street. 

According to our records you have placed the (aayise deposits 
with the Treasurer of the District of Columbia: 

(1) For the removal of 14 taps to the 3" watermain in alley to 
be closed, $560.00. 

(2) For removal of tap to watermain in Pierce Street and serving 
Lots 135 and 136 in this square, $40.00. 

Deposit (2) was accepted with the proviso that it would be refunded 
if the service were connected to a new building by March 31, 1958. If 
not resotred to use by that date, the District would remove the tap and 
transfer the deposit to its use. : 

The matter of closing the alleys abutting your property is of con- 
cern to the District in two particulars. One involves the abandonment 
of a sewer and watermain located in the alleys to be closed; the other, 
the possible need for new lines to replace these unless all of the prop- 
erty is consolidated into a single lot which would use existing facilities 
in Pierce Street and Logan Court. You have indicated that you would 
have all of the properties combined into a single lot after the alleys 
might be closed. ; 

In order that this matter might be concluded, the following is of- 
fered for your consideration: 
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(a) That you make a whole cost deposit of $150.00, the estimated 
cost of abandoning the 12" diameter sewer in alley to be closed. 

(b) Thati you make a whole cost deposit of $550.00, the estimated 
cost of abandoning the 3" diameter watermain in alley to be closed. 

(c) That! you agree, in writing, to combine all of the properties 
into a single lot using existing facilities in Pierce Street and Logan 
Court. Also, that any subdivision of the lot would be such that each 
new lot would be served by these same facilities. 

(d) This office would concur in the proposal to close the con- 
cerned alleys. 

(e) The $560 deposit referred to in (1) above would be refunded 
to you. 

(f) The tap serving Lots 135 and 136, Square 620, would be aban- 
doned unless you plan the imminent use of the water service. 

{g) That you combine properties upon abandonment of the sewer 
and watermain in alleys to be closed. 

Whole cost deposit slips for Items (a) and (b) are enclosed. 


Very truly yours, 


Emil A. Press, Superintendent 
Ofc. of Planning, Design & Engrg. 


ce 1 tr, Ablind JR. Wee 
ie 
Y. wy a 


a 


a 
u, 


DEFENDANTS' EXHIBIT 16 


PDE-3.6.1 
S.0. 57-6 


DEPARTMENT OF SANITARY ENGINEERING 


November 18, 1965 
MEMO TO: The Surveyor, D. C. 
THROUGH: The Director of Sanitary Engineering 
SUBJECT: Proposed closing of part of public alleys in Square 620 


Reference is made to proposed closing as indicated on attached 
plat revised September 22, 1965, and attached endorsements dated 
3/18/57, 4/10/57, 2/4/58, 12/2/59 and 4/20/60. 

The original request for the closing of these alleys was approved 
by this office, subject to a whole cost deposit for the abandonment of 
sewers and watermains. This deposit was accepted with a proviso, 
agreed to by the applicant, that all of the lots and alleys be combined 
into a single lot with water and sewer service available in existing 
lines abutting the consolidated property. 

All of our work has been completed and it appears the District 
may be obligated to comply with Mr. Nash's request. 

This office offers no objection to the eae closing. 


L0G ice 


tat Attachment EMIL A. PRESS 
| EE Associate Director for 
gi? Engineering and Construction 


NOA TED < 
ng Bates 
Tprmans & aes 
Cenuty Director of Sacitary Engisszring DC see Sa 
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7,0.Form 2 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Office of the Surveyor 


$.0. 57-6 September 23, 1965 
ees 
: (Date) 


File No. 


Highways & Traffic 


Department of 
office Engineer) 


(Attention: 


Department of Sanitary Engineering 


Please certify as to whether there is any objection on 
the part of your respective departments to proposed closing of 
as shown on the attached plat. _Please return 


part of public alleys in Square 620, 
file with your comments as soon as ossible in order that this may be scheduled for 


public hearing. ~ 
Surveyor, ie 


Enclosure: Preliminary Sketch (revised) 
mannii 


ES 
fe Endorsement attached: 


Objection: _‘s 
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—Grade -of area dedicated7is | e-cr 
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Remarks: 


Deputy Director)" 
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Objection: Endorsement attached: 
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Office of Planning, Designing & Engineering 
Department of Sanitary Engineering 
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October 27, 1965 
MEMORANDUM TO: G. I. SAWYER, Deputy Director 
for Design, Engineering and Research 
SUBJECT: Proposed Closing of an Alley in Square 620 


This Department has no objection to this proposed closing. There 
has been no change in our position in the matter since March of 1957 
when this paper was first circulated. However, the situation has been 
changed in the intervening years. This square is now included in the 
Northwest No. 1 Redevelopment area. Therefore, any closing must be 
in accordance with the approved Redevelopment plan. Furthermore, 
the closing at this particular time affects the value of the adjoining 
property and, therefore, RLA should be advised of this proposal. 

This alley is now incorporated within a site in common ownership. 
It has not been used as a public alley since 1959, and this Department 
will not be required to undertake any work in ieee with the clos- 


ing. 
Ld. peed ee /) 
L 4 nn 


EDMOND HENDERER 
Chief, Office Engineering Division 
Department of Highways and REE D.C. 
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from the origin 


REALTOR 
JEMBER WASHINGTON REAL ESTATE BCARD 
927 FIFTEENTH STREET NORTHWEST 
DISTRICT OF COLUMBIA 
OISTRICT 7-7965 


ae M ont [Defendants' Exhibit 16, cont'd] 


September 20, 1965 


Mr. R. C. Hoyle, Surveyor 
District of Columbia 

Herewith is application for the closing of alley in Square 620. 

This request is made to right an injustice which the owner be- 
lieves was made in its decision of July 27, 1960, in denying the said 
closing for the following reasons: ; 

Mr. Nash acquired all the surrounding properties on Pierce Street 
and Logan Place in 1956, after which he razed 20 SESE apartments 
thereon. This was 9 years ago. 

Letter of March 18, 1957, from Roy L. Orndorff, Supt. of Planning, 
Design and Engineering, of the Department of Sanitary Engineering, 
reads in part as follows, "The first deposit will be refunded to you at 
such time as you have brought about the closing of the alley and aban- 
donment of the watermain therein." This was 8-1/2 years ago. 

Owner made other deposits to accomplish this closing and was 
charged certain amounts by the government for work in connection 
therewith. 

One Refund Voucher of the District Government reads in part as 
follows, ‘Deposit to be held until owner has had opportunity to bring 
about closing of abutting alley and abandonment of watermain therein. 
When accomplished deposit will be refunded. Mr. Nash has conformed 
with the above requirements and in return this office recommends re- 
fund."" Owner thereupon received the said refund. 

Mr. Nash owned all the surrounding properties through which this 
alley ran. The only other lot which this alley touched was lot 66 in the 
same square, and Mr. Nash had that owner's written consent to the 
closing, dated March 1, 1957. 
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Mr. Nash was shocked when he learned that the alley had not been 
closed while negotiating with the R.L.A. in July, 1965. He thereupon 
made informal inquiry of the Surveyor's office, and was informed by 
letter of July 23, 1965, that the closing had been denied at a public 
meeting on July 27, 1960. In view of action up to that time, Mr. Nash 
did not attend said meeting, as he considered such meeting perfunctory. 
Work on this closing had been going on for over 3 years and no notice 
received of the denial until 5 years subsequent to the denial. Had Mr. 


Nash received such notice at the time of the denial, he would have pro- 
tested at that time. 

RECE!IVED Respectfully submitted, 

SEP 21 1965 SY 


SURVEYOR, D. C. Atick Finvitel a 
: Exank M. Doyle ] 


‘ 
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DONALD S. NASH 
1816 Bryant Street, N.E. 
Washington 18, D.C. 
August 5, 1965 
Mr. R. C. Hoyle, Surveyor, D. C. 
Dear Mr. Hoyle: 


Reference is made to your letter of July 23, 1965, informing me 
that the closing of public alleys in Sq. 620 was declined at a public 
meeting on July 27, 1960. 

Your letter, no doubt, is in reply to verbal inquiry I recently made 
concerning same as a result of information from the Redevelopment 
Land Agency that the alleys had not been closed, which, to say the least 
startled me. 

On September 28, 1956, 2 years before adoption of the so-called 
Lewis zoning regulations on May 12, 1958, I purchased Lots 132, 133, 
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134, 135, 136, 137, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 849. 
850, 851 and 852, and on November 1, 1957, paid for a license to oper- 
> ate a parking lot thereon, which license was issued and has been since 
* kept alive. 
The said lots had a frontage of 253.5" on Pierce Street and an 
s equal' frontage on Logan Court in the rear thereof, with a 14.17" pub- 
8 lic alley on the West thereof. There was a 10' T-shaped public alley 
+ running through the said lots. It was my intention to close said alley 
8 Since it concerned no other property owner except the owner to the 
= east, being Lot 66 in Sq. 620, whose letter of sper of said closing 
© was secured on March 1, 1957. 
MN Herewith inclosed is a copy of letter, dated March 18, 1957, from 
3 the Department of Sanitary Engineering, concerning my request for 
abandonment of water services for these properties prior to the raz- 
ing of the twenty (20) 4 and 6 families apartments thereon. These 
properties were subsequently razed and application filed for closing of 
said alley and the entire property inclosed with a brick wall. Moneys 
had been deposited and acknowledged for the finalization thereof. It 
‘> will be noted that said letter stipulates that "the first deposit will be 
g refunded to you at such time as you have brought about the closing of 
S the alley."' Since said deposit was returned, I assumed, and rightly 
so, that the alley had been closed. 

This non-closing of the alley was discovered while negotiating with 
the R.L.A. at which time my broker, Frank M. Doyle, quoted 31,687.5 as 
the number of square feet in said site, which was 3287 -2 square feet 
more than the R.L.A.'s, the difference representing the alley. 

I was informed in your letter of July 23, 1965, that I could make 
application for return of deposits which I had made. The said letter 
also informs me that the closing was disapproved by the Coordinating 
Committee of the National Capitol Planning Committee. Does this 
Committee have the right to disapprove such an application, or is, 


2 
3 
~ 
3 
= 
» 
2 
~ 
3 
3 
8 
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such authority vested in the Board of Commissioners of the District 
of Columbia? I was told informally by the Surveyor's Office a few 
days before receipt of this letter that the same had been disapproved 
at the behest of the R.L.A. 

It shocks me to think that our government would hold such a pub 
lic hearing and wait 5 years to inform the applicant of the outcome. 
and, then, only after inquiry had been made. Therefore, I insist that 
the District of Columbia Government immediately close said alley or 
inform the R.L.A. to figure 31,687.5 square feet in its calculations. 


Respectfully, 


cc: The Honorable Board of Commissioners 
Redevelopment Land Agency 


SURVEYOR, 0. c. 


{[Defendants' Exhibit 16, cont'd] 


S.0. 60-46 July 23, 1965 4 | 


4 
Mr. Donald S. Nash cipe\ ol 
1816 Bryant Street, N.E. o- 
Washington, D. C. 20018 5 


Dear Mr. Nash: 


With reference to your recent inquiry concerning the proposed 
closing of public alleys in Souare 620, which was known as Item 11 on 
the agenda of public hearing held July 27, 1960, for the purpose of con- 
sidering certain street and alley closings in the District of Columbia, 
this closing was disapproved by the Coordinating Committee of the Na- 
tional Capital Planning Commission, at its meeting on July 26, 1960. 

Therefore, in view of this objection, the case was withheld from 
further action. 
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Upon application to the proper departments, the deposits which 
you made to cover certain requirements of the District of Columbia 
will be refunded to you. 


Sincerely yours, 


R. C. Doyle 
Surveyor, D. C. 


[Defendants' Exhibit 16, cont'd] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF SANITARY ENGINEERING 
OFFICE OF PLANNING. DESIGN AND ENGINEERING 


‘March 18, 1957 


Mr. Donald S. Nash 
1816 Bryant Street, N. E. 
Washington, D. C. 


Dear Mr. Nash: 


Reference is made to your letter of March 5, 1957, relative to 
abandonment of water services for certain property Dues by you in 
Square 620. 

It is understood that you desire to raze the existing improvements 
and in due course plan to close the alley parallelling Pierce Street and 
Logan Court. In order that you may secure a razing permit it is neces- 
sary that you arrange for the abandonment of the water taps supplying 
these buildings. 

Enclosed are two deposit slips: one in the amount of $560; the 
other for $40.00. The first deposit will be refunded to you at such 
time as you have brought about the closing of the alley and abandon- 
ment of the watermain therein. The second involves a relatively new 
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tap to Pierce Street which might be used for your new improvements. 
We propose to hold this deposit for one year and, should you restore the 
tap to service during that time, we will then refund your money. 

Failure to bring about abandonment of the watermain or to utilize 
the tap to Pierce Street will result in all taps being abandoned and 
charged to your deposit. 


RECEIVED on 
SEP 15 1965 Eze Oy,07. hs 
SURVEYOR, D. C. ROY L. ORNDORFF 


EAP: EQS Superintendent 
Enclosures Ofc. of Planning, Design & Engrg. 


Very truly yours, 


[Defendants’ Exhibit 16, cont'd] 


[Rec'd Apr. 21, 1960] 


OFFICE OF PLANNING, DESIGN AND ENGINEERING 
Department of Sanitary Engineering 


pes Pee ee April 20, 1960 
TO: The Surveyor, D. c.¥ a i 
THRU: The Director of Sanitary Engineering ¥ 
SUBJ: Proposed Closing of Part of Public Alleys in Square 620, 
$.0. 57-6 


This office rescinds its objections to the above closing since the 
applicant has conformed with the requirements stipulated in the at- 
tached memorandum dated February 4, 1958, and letter to Mr. Donald 
S. Nash dated December 2, 1959. 


Pane we 


EMIL A. PRESS, Superintendent 
Attachments Ofc. of Planning, Design & Engrg. 


[Defendants' Exhibit 16, cont'd] 
DEPT, OF SAAITARY ExGG 


April 8,1959 | RRCEIVED 
11 1850 
PUR, OST & ENGG 


[Rec'd. Apr. 11, 1960] 


Mr. Emil A. Press, 

Superintendent office of planning, design & Engineering” 
District Building, 

Washington, D. C. 


Dear Sir: 


In complying with your request in your letter of December 2, 1959, 
[agree to combine lots #132 thru 137, and 144 thru 153, and 849 thru 
852 in square 620 into a single lot using existing facilities in Pierce 
street and Logan Court, and also that any subdivision of this lot would 


use said facilities. 
Yours truly, 


Lol E Dall 


Donald S. Nash. 
Owner 
1816 Bryant St. N. Ee 
Washington, D/C 
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Defe ts’ ibi ' 
[Rec'd. Feb. 5, 1958] [ ndants' Exhibit 16, cont'd] 


OFFICE OF PLANNING, DESIGN AND ENGINEERING 
Department of Sanitary Engineering 


$.0. 57-6 February 4, 1958 


TO: Surveyor, D.C. 
THRU: Director of Sanitary Engineering: 
SUBJ: Proposed Closing of Alley in Square 620. 
Reference is made to the proposed closing of alley in Square 620, 


vicinity of First Street, North Capitol Street, Pierce and L Streets, 
N.W. 
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There is an existing 12-inch diameter sewer and 3-inch diameter 
watermain in the alley proposed to be closed. : 

This office, in memorandum dated April 10, 1957, objected to the 
proposed closing for the following reasons: 

The 12-inch sewer provided service for adjacent dwellings, in- 
cluding house #46 Pierce Street, N. W. 

The 3-inch watermain provided service to Breruives #48 thru #64 
Pierce Street and #5, 23 and 25 Logan Court, N. W. 

A field examination as of this date disclosed all buildings have 
been torn down. 

This office has no objection to the proposed closing provided a 
whole cost deposit in the amount of $150.00 is made to cover cost of 
abandoning and bulkheading 12-inch sewer, also a whole cost deposit 
in the amount of $550.00 to cover cost of removing tee and abandoning 
3-inch watermain, and providing interior lots and alley to be closed 
are combined with lots having frontage on public space where water 
and sewer service is available. Whole cost deposit slips are attached. 

The $560.00 now on deposit with the Collector of Taxes, D. C. to 


cover cost of removing 14 taps from the 3-inch alley main can be re- 
funded upon receipt of new deposit. 

The $40.00 now on deposit to cover cost of removing tap in Pierce 
Street supplying lots 135 and 136 will be held until March 21, 1958, 
which is one year from date of deposit. If this service has at that time 
been connected to a new building the deposit will be refunded. If not 


the tap will be removed. 
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[Rec'd. Apr. 11, 1957] 


OFFICE OF PLANNING, DESIGN AND ENGINEERING 
Department of Sanitary Engineering 


April 10, 1957 


TO: Surveyor, D.C. S ee 


THRU: Director of Sanitary Engineering: 
SUBJECT: Proposed Closing of Alley in Square 620 


Reference is made to the proposed closing of alley in Square 620, 
vicinity of First Street, North Capitol Street, Pierce Street and L 
Street, N. W. 

There is an existing 12-inch diameter sewer and 3-inch diameter 
watermain in alley proposed to be closed. 

This office objects to the proposed closing as set forth herein for 
the following reasons: 

The 12" sewer provides service for adjacent dwellings including 
house #46 Pierce Street, N. W. 

The 3"' watermain provides service to premises #48 through #64 
Pierce Street and numbers 5, 23 and 25 Logan Court, N. W. 


SA Sou ip 


ROY L. On D027, eee SN 
: Office of Flanninz, Des ane ZDasineer? 
CiBsab $.0. 57-5 fa So 


Ate 
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Mr. Yonald S. Nash has been advised in 
accordance with endorsement in memorandum of 
L/10/57 from Dept. of Sanitary Engineerinz. 
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i ' she 
[Rec'd Mar. 22, 1957] [Defendants' Exhibit 16, cont'd] 


S.0. 57-6 March 18, 1957 


MEMORANDUM TO: The Deputy Director of Highways 


SUBJECT: Proposed closing of part of public alleys in 
Square 620, bounded by ist, L and Pierce Sts.. 
NW 


There is no objection by the Electrical Division to the proposed 
closing of the subject alleys. 

Alleys involved contain one alley lamp post, which will be ordered 
discontinued if and when this office is notified that the proposed clos- 


ing has been approved. 
To Dept of Sanitary Qe oe 
Engineering e Herbert A. Frted 
Dave Auld Electrical ingtneer, D. Co 


{Defendants’ Exhibit 16, cont'd] 


March 13, 1957 


MEMORANDUM TO: Mr. W. D. Heath, Office Engineer 
SUBJECT: Proposed closing of alley in Square 620. 


No objection is offered to the above proposal as shown on attach- 
ed print, provided satisfactory arrangements are made with Potomac 
Electric Power Company to relocate and/or abandon their conduit line 
and pole in the alley to be closed. 

Please see attached copy of letter to Potomac Electric Power 


Company notifying them of the proposal. . C fel f 
. “ 4] tem. a . 


VeC. PHODSS 
Coordinator 
Underground Locations 

hr ms 
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Potomac Exvrctric PowEr Company 
929 E Street, NORTUWEST 


WASHINGTON -1, D.C. ; 
S. O. 57-6 : 
[Defendants' Exhibit 16, cont'd] 


Mr. V. C. Rhodes - March 20, 1957 
Coordinator Underground Locations 

D. C. Highway Department 

14th and E Streets, N. W. 

Washington, D. C. 


Subject: Alley closing in Square 620 Bounded by North 
Capitol, First, L and Pierce Streets, N. W. 


Dear Sir: 


In reply to your letter dated March 13, 1957 regarding our faci- 
lities in the alley to be closed, please be advised that our facilities 
in the subject alley, as shown on our Drawing, copies of which are at- 
tached, will be removed or abandoned upon receipt of an order from 
the District of Columbia to remove the alley light. 


Very truly yours, 
JT LoMVe6 


Attacrments T. Coons 
Engineer of Distribution 


Mr. T. Coons March 13, 1957 
Engineer of Distribution 


Potomac Electric Power Company =; poe ~ 
10th and E Streets, N. W. [Defendants BEES 16, cont'd] 
Washington, D. C. 


Dear Mr. Coons: 


This is to notify you of a proposal to close an alley in Square 620, 
bounded by North Capitol Street, 1st Street, L Street and Pierce Street, 
N. W., as shown on the attached plan. (S.O. 57-6). 
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According to our records, your company has an existing under- 
ground lw conduit line to a pole in the alley to be closed. This office 
has no objection to the closing, provided that the applicant makes sat- 
isfactory arrangements with your company to relocate and/or abandon 


your facilities. Please advise this office when such arrangements 
have been made. 


Sincerely yours, 


Vv. C. RHODES 
Coordinator 
Underground Locations 


y!! s 


V. 0. RIOYS 
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: : = Mare: 
File No. S.0. 57-6 _ SCEIVES* “Ge 


T the Department of Highways MATS - 4957 . 
Department of Sanitary Engineering DIRECTOR 

SUCSEIAS TOR, = rane 
Bray DEPARTMENT OF HIGHWAYS 


: Please certify as to whether there is any objection on the part of your 
Eespeceare departments to proposed closing of part of public alleys in 
- SQU. 620, as shown in green color on the attached plat. 


ite, Objection: _“+~' Endorsement attached: Cf” 


F 


Remarks: : 
We —. 


Objection: it~. 


Remarks: 
Kart. 


STS 
&: 


Objection: Endorsenent attached: 


5 uperintendent, Office of 
Planning, Designing & Engineering 
° Department of Sanitary Engineering 
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DEFENDANTS' EXHIBIT 17 


December 15, 1958 


Mr. James C. Wilkes 
500 Tower Building 
Washington 5, D. C. 


Dear Sir: 


The Zoning Commission in executive session on Monday, Decem- 
ber 8, 1958, denied by unanimous vote your application for an amend- 
ment to the zoning map. Request was to place in the C-M-2 District 
part of square 620 located south of Pierce St. N.W. 

In taking the above action, the Commission adopted the report and 
recommendation of the Zoning Advisory Council, a copy of which will 
be forwarded to you in due course. 


Sincerely yours, 


W. E. Chase 


Zoning Comm File 58-69 Executive Officer. 


{Defendants' LAW OFFICES 
Exhibit 17 cont'd.] wiLKES & ARTIS 
TOWER BUILDING 


WASHINGTON 5. D. C. 


September 6, 1958 
General Alvin C. Welling 
Chairman, Zoning Commission 
Government of the District of Columbia 


District Building ; 
Washington, D. C. RESUBMITTED 12/1/58 


Dear General Welling: 


On behalf of the owner of lots 132 to 137, inclusive, 143 to 153, in- 
clusive, 849 to 852, inclusive, 111 to 117, inclusive, all in square 620, 
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located on the south side of Pierce Street and north side of Logan Court 
between North Capitol Street and First Street, N.W., it is respectfully 
requested that the part of square 620 located south of: Pierce Street be 
placed in the C-M-2 District for the following reasons: 

1. There is attached hereto a plat showing the zoning existing 
prior to May 12, 1958. Applicant's property was zoned for second 
commercial under the prior zoning. Considerable land in this square 
has been assembled and consolidated at considerable cost and time for 
prospective second commercial uses. There is also attached hereto a 
plat showing the existing zoning of the area. 

2. There is attached hereto a copy of the preliminary draft of the 
general urban renewal plan for the Northwest Urban Renewal Area. It 
has been widely recommended by planners that the land involved in this 
application, as well as other land located east of the proposed inner 
route highway, should be reserved for service industry use. Presum- 
ably this land would be zoned C-M-2. The land is ideally located for 
such use, being in close proximity to good highway connections, to 
railway facilities and to serve the downtown Washington area. 

3. There has existed for some period of time a critical shortage 
for second commercial land properly located to serve the downtown 
Washington area. This situation has become more pressing since the 
Southwest Redevelopment Program has gone forward and land acquisi- 
tion of the large market area in Southwest Washington is now well 
along. Therefore, every consideration should be given by the Zoning 
Commission to make land available in the close-in area for second 
commercial use. 

4. The applicant is prepared to present expert testimony, should a 
public hearing be granted, to show the importance of making applicant's 
property, as well as other property in the neighborhood, available for 
C-M-2 use. 


WILKES & ARTIS 
By: James C. Wilkes 
By: Norman M. Glasgow 


[Defendants' Exhibit 17, cont'd] 
Mr. James C. Wilkes 


500 Tower Building October 7, 1958 
Washington, D.C. 


Dear Sir: 


The Zoning Commission in executive session on September 23, 
1958, denied by unanimous vote your application for an amendment to 
the zoning map. Change requested from C-2 to C-M-2, lots 132 to 137, 
inc. 149 to 153, inc., 849 to 852, inc., 111 to 117, inc., square 620. | 

In taking the above action, the Commission adopted the report and 
recommendation of the Zoning Advisory Council, a copy of which will 
be forwarded to you in due course. 


Sincerely yours, 


W. E. CHASE 
Executive Officer. 


55-154 [Defendants' Exhibit 17, cont'd] 


Mr. James C. Wilkes 
500 Tower Building September 11, 1958 
Washington, D. C. 


Dear Mr. Wilkes: 


Receipt of your letter dated September 6, 1958, requesting an 
amendment to the zoning map by changing the zoning of lots 132 to 
137, inc., 143 to 153, inc., 849 to 852, inc., 111 to 117, inc., square 
620, located on south side of Pierce St. and north side of Logan Court 
between North Capitol Street and 1st St. N .W., from C-2 to C-M-2, is 
acknowledged. 

The Zoning Commission will give your request careful considera- 
tion and you will be advised of its action at a later date. 


Yours very truly, 


W. E. CHASE 
Executive Officer. 
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WILKES & ARTIS 
TOWER BUILDING 
WASHINGTON 5. D. C. 


September 6, 1958 


General Alvin C. Welling 
Chairman, Zoning Commission 
Government of the District 

of Columbia 
District Building 
Washington, D. C. 


Dear General Welling: 


On behalf of the owner of lots 132 to 137, inclusive, 143 to 153, 
inclusive, 849 to 852, inclusive, 111 to 117, inclusive, all in square 
620, located on the south side of Pierce Street and north side of Logan 
Court between North Capital Street and First Street, N.W., it is re- 
spectfully requested that the part of square 620 located south of Pierce 
Street be placed in the C-M-2 District for the following reasons: 

1. There is attached heretoa plat showing the zoning existing prior 
to May 12, 1958. Applicant's property was zoned for second commer- 
cial under the prior zoning. Considerable land in this square has been 
assembled and consolidated at considerable cost and time for pros- 
pective second commercial uses. There is also attached hereto a plat 
showing the existing zoning of the area. 

2. There is attached hereto a copy of the ee draft of the 
general urban renewal plan for the Northwest Urban Renewal Area. It 
has been widely recommended by planners that the land involved in this 
application, as well as other land located east of the proposed inner 
route highway, should be reserved for service industry use. Presum- 
ably this land would be zoned C-M-2. The land is ideally located for 
such use, being in close proximity to good highway connections, to rail- 
way facilities and to serve the downtown Washington area. 

3. There has existed for some period of time a critical shortage 
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for second commercial land properly located to serve the downtown 
Washington area. This situation has become more pressing since the 
Southwest Redevelopment Program has gone forward and land acquisi- 
tion of the large market area in Southwest Washington is now well 
along. Therefore, every consideration should be given by the Zoning 
Commission to make land available in the close-in area for second 
commercial use. 

4. The applicant is prepared to present expert testimony, should 
a public hearing be granted, to show the importance of making appli- 
cant's property, as well as other property in the neighborhood, avail- 
able for C-M-2 use. 


Respectfully submitted, 
WILKES & ARTIS 


/s/ James C. Wilkes 
/s/ Norman M. Glasgow 


[Defendants' Exhibit 17, cont'd] 


PRE LIMINARY 
GENERAL NEIGHBORHOOD RENEWAL PLAN 


NORTHWEST URBAN RENEWAL AREA 
DISTRICT OF COLUMBIA 


Prepared by: National Capital Planning Commission 


In Cooperation with: District of Columbia Redevelopment Land Agency 
District of Columbia Office of Urban Renewal 


' April 1958 


FOREWORD 

This is the Preliminary General Neighborhood Renewal Plan for 
the Northwest Urban Renewal Area prepared by the District of Colum - 
bia Redevelopment Act of 1945, as amended and the Housing Act of 
1949, as amended. 

The Preliminary General Neighborhood Raesay Plan represents 
a re-analysis of the objectives and proposed land uses of the ''Pre- 
liminary Draft of the Northwest General Urban Renewal Plan" which 
was approved by the National Capital Planning Commission on No- 
vember 8, 1957, as a "basis for review, discussion, and comment by 
interested District and Federal Agencies and the public." Many of the 
comments and suggestions received on the former Preliminary Draft 
are incorporated in this Preliminary General Neighborhood Renewal 
Plan. 


Boundaries 


The Northwest General Neighborhood Renewal Plan, as shown on 
the Land Use Plan, is bounded by U Street and Florida Avenue on the 
north, N and North Capitol Streets on the east, K Street and Mass- 
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achusetts Avenue on the south, and Fourteenth Street on the west. This 
area contains 834 acres and includes approximately 14,000 dwelling 
units housing some 56,000 persons. 


Principal Proposals 


The primary objectives of the Northwest General Neighborhood 
Renewal Plan are: 

to carry out private and public improvements through a renewal 
program which provides for systematic and orderly development of the 
area in harmony with the financial and housing resources of the Dis- 
trict; 

to utilize all forms of Urban Renewal, namely, conservation, re- 
habilitation, clearance and redevelopment; 

to create desirable residential neighborhoods; 

to provide adequate and properly located community facilities, 
such as schools, recreation areas, fire and police stations, etc.; 

to maintain and improve local commercial facilities, as well as 
establish new local commercial centers, both in keeping with the eco- 
nomic characteristic of the population to be served; 

to provide consolidated sites for new and relocated service indus- 
tries; 

to provide location for inner loop expressway and related fringe 
parking areas. 

to provide adequate major thoroughfares through the area to ac- 
commodate through traffic; 

to provide for public housing sites; 

to provide a consolidated central site for future public or private 
institutional development ; 


to encourage the maximum participation of private enterprise in 
effectuating the Renewal Plan. 


A. LAND USE 


The proposed land uses as shown on the Land Use Plan are distri- 
buted as follows: 


Residential 198 acres* 
Commercial 42." 
Service Industry 35 vi 
School-Recreation & Parks 64" 
Public-Private Institutional 38" 
Inner Loop gl" 
Streets and Alleys 376_" 


834 Acres 


*Includes approximately 24 acres of 
Semi-Public Uses. 


1. Population Densities 


The General Neighborhood Renewal Plan shows two density cate- 
gories, one, a medium density of 60 or less dwelling units per net acre; 
and the other, a high density of over 60 to approximately 120 dwelling 
units. 

These denisities are established as a general guide for residential 
development in the anticipation that during project planning new con- 
struction in predominantly clearance areas would approach the maxi- 
mum density permitted, whereas in the conservation and rehabilitation 
areas densities would fall in the medium range and if necessary would 
be adjusted to meet the objectives of the specific project plans. 

2. Building Coverage and Other Building Requirements 


Building coverage is controlled by the provisions for coverage in 
the Zoning Regulations. Other building requirements are governed by 
the appropriate District Codes and Regulations. 
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B. Plan for Community Facilities and Public Improvements 
1. Schools, Parks, and Playgrounds 


To provide the most efficient utilization of public land, the plan 
combines school and recreation facilities; the plan recommends a 
minimum of five acres of each new elementary school site and 10 
acres for each Junior High School site. The approximate location of 
these school and recreation sites are shown on the Land Use Plan and 
are distributed as follows: 

Dunbar High School 8.0 Acres 
Terrell Jr. High and 

Jones Elementary 

School Site 
Montgomery and Bundy 


Elementary School 
Site 


Garrison Elementary 
School 


*Thomson Elementary 
School 


*Seat on Elementary 
School 


*Grimke Elementary 
School 


Three new Elementary 
School Sites 


One new Junior High 
School 


Recreation and Park 
Land 0 0% 


TOTAL 64.4 Acres 


* Existing elementary schools to be retained until new facilities are 
provided. 
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2. Major Highways, Streets and Utilities 
ea ys, wtreets and Utilities 


The location of the Inner Loop, major streets, and possible street 
closings are shown on the Suggested Highway Plan. This plan also in- 
dicates six traffic problem areas which require further study to deter- 
mine their solution in the General Neighborhood Renewal Plan. These 
are: 

a. Thomas Circle 

b. Logan Circle 

c. Mt. Vernon Square and K Street to New Jersey Avenue 

d. Intersection of Rhode Island Avenue, New erzey) and Florida 
Avenues 

e. Intersection of New Jersey Avenue and 1st Street, N. W. 

f. Interchanges from 10th to 12th Streets along: Massachusetts 
Avenue 

Public utilities are shown on the Water Supply and Sewerage Sys- 
tem Maps. These represent the existing systems which in the con- 
servation and rehabilitation areas will require little Change. In the 
clearance area it is the intention to separate the combined storm and 
Sanitary facilities, utilizing the same approximate locations. 

3. Urban Renewal Action 

The General Neighborhood Renewal Plan contemplates clearance 
and redevelopment in those areas designated on the Land Use Plan for 
consolidated service industry areas, for the inner loop and for neces- 
sary community facilities. In Project Areas 7, 8, and 9 as shown on 
the Project Area Boundaries Map, the consolidated service industry 
areas andthe inner loop will be located. 

Other predominantly clearance and redevelopment areas, as shown 
on the Project Area Boundaries Map, are Projects 10, 11 and 12. The 
existing condition of structures in these project areas indicate that the 
majority of structures are in need of clearance and in addition, these 
areas are most susceptible at this time to a new type of land use. 
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The urban renewal action policy in Project Areas two through six 
is for maximum conservation and rehabilitation with clearance where 
necessary in light of existing condition of structures and objectives 
of the Proposed Land Use Plan. 

4. Requirements for Rehabilitation and Improvement of Proper- 
ties 

The following are the general standards recommended to govern 
the rehabilitation and improvement of properties. 

a. Housing acceptable to conservation should meet the District of 
Columbia Minimum Housing Standards and other appropriate codes 
and ordinances. 

b. Housing susceptible to rehabilitation should comply with the 
above standards in addition to those to be established in light of mini- 
mum desirable rehabilitation standards and requirements for mort- 


gage insurance under Federal Housing Administration's Section 220. 
5. Project Areas and Their Sequence and Timing 


The following table presents the estimated sequence dates and 
timing of project areas as shown on the Project Area Boundaries Map: 


Project Area Sequence Dates 
No. Begin1/ End2/ 


12/59 3/63 
9/60 9/63 
9/61 9/64 
9/62 3/65 
3/63 3/67 
9/63 9/66 
3/64 3/67 
9/64 12/68 
3/65 12/68 
3/65 12/68 
3/65 12/68 


1, Loan and Grant Contract Date 
2/ Project completed 


LAND 
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DEFENDANTS' EXHIBIT 18 


[Filed Dec. 2, 1966] 


December 10, 1965 


File 65-92 


Mr. Thomas Appleby, Executive Director 
District of Columbia Redevelopment Land Agency 
919 - 18th Street, N. W. 

Washington, D. C. 20006 


Dear Mr. Appleby: 


The Zoning Commission in executive session on November 10, 
1965, after public hearing held October 27, 1965, approved the follow- 
ing map amendment: 

"The North Capitol Street frontage in Square 620 to a depth of 250 
feet from the south line of M Street, N. W., to the south line of Pierce 
Street and to a depth of 178.17 feet for a distance of 126,63 feet, mea- 
sured southerly from the south line of Pierce Street, N. W., said prop- 
erty being part of the Northwest Urban Renewal Project No. 1, are 
changed from C-2 and R-4 to R-5-C." 


Yours very truly, ; 


Zoning Commission 65-92 H. C. Ashton 
Associate Planner 
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[Defendants' Exhibit 18, cont'd] 
[Rec'd. Sept. 14, 1965] 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
919 18th Street, N.W. 
Washington, D. C. 20008 


September 14, 1965 


Lt. Colonel Herbert H. Haar, Jr. 
Assistant Engineer Commissioner 
Room 512, District Building 
Washington, D. C. 20004 


Dear Colonel Haar: 


In accordance with the discussions between our staff, yours, and 
representatives of the National Capital Housing Authority, this is to 
advise you of the status of actions necessary to be taken to permit the 
Authority to start construction of the old Sibley Hospital site by April 
1, as scheduled. 

As L understand it, this Agency must initiate the zoning change 
from C2 to R5C before we take title to the properties being rezoned. 

co tt will expedite matters substantially if the Zoning Commission will 
.. hold its hearing on these changes at the earliest possible date and 


w agree to postpone the effective date until after all properties have been 


acquired. To expedite acquisition, we are requesting the Lands Divi- 


» Sion of the Department of Justice to institute condemantion proceed- 

* ings early in October, so the effective date of the zoning would pro- 

% bably be in late October. 

It will be necessary to close Pierce Street and part of Logan Place 

and relocate all occupants of abutting properties So that the utilities 
in these streets can be abandoned before the commencement of con- 

‘struction. Within a few days, we will ask the Surveyor's Office to be- 
gin processing these closings. Our aim will be to have them included 
in the next public hearing to be held in December. Again, we would 
agree to have title to all abutting properties by that time. 
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Since some of the public housing units will front on the new street 
to be opened between Pierce and M Streets, we understand that at least 
part of that street should be dedicated as soon as possible. Accord- 
ingly, we have requested the Surveyor's Office to prepare a Plat of 
Dedication for the east leg of the new street since we now have title 
to all the property within that area. 

After the Agency has acquired title to all the on in the site, 
including Pierce Street and part of Logan Place, we will request pre- 
paration of a subdivision plat and make arrangements to sell the land 
to the Housing Authority. 

Your cooperation in pursuing the various actions required is 
greatly appreciated. Please let me know if there are any other actions 
we should take now or if you have any comments on these proposals. 
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{Defendants' Exhibit 18, cont'd] 
September 15, 1965 


MEMORANDUM TO: Director, Department of Licenses & Inspections 
Attention: Mr. Warren Stewart 
Zoning Administrator 


Director of Planning, Office of Zoning Commis - 
sion 


— TS 


D. C. Surveyor 
SUBJECT: Old Sibley Hospital Site 


With reference to the attached copy of a letter, it is requested that 
you give expeditious handling to those items in your particular areas 
of responsibility. In event you anticipate any problems or delays, 
please call these to my attention. 


/s/ Herbert R. Haar, Jr. 
Lt. Colonel, Corps of Engineers, 


US.A. 
Asst. Engineer Commissioner 


[befendants' Exhibit 18, cont'd] 


September 16, 1965 


MEMORANDUM TO: Herbert R. Haar, Jr. 
Lt. Colonel, Corps of Engineers, U.S. A. 
Asst. Engineer Commissioner 


SUBJECT: The Old Sibley Hospital Site, your memorandum 
of September 15, 1965, and the letter of 
Mr. Thomas Appleby of September 14, 1965. 


Normally in order to have the Zoning Commission consider a re- 
quest for a change the application should be in the Zoning Office at 
least a week before the matter is presented before the Zoning Com- 
mission to Executive Session. The filing deadline for the September 
21, 1965, Executive Meeting of the Zoning Commission had been es- 
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tablished as September 10, 1965. Consideration by the Zoning Advisory 
Counsel is a prerequisite to the Zoning Commission's consideration, 
as on the 21st of September, at which time the Zoning Commission will 
screen the applications and decide which merit a public hearing. 

Under the circumstances, to accommodate a public agency, this 
Office will do everything possible to expedite RLA's application pro- 
vided they can supply us with the following information by September 
20, 1965: 

(a) A letter from the Director of RLA to the Zoning 
Commission stating the nature of the zoning change 


requested and listing all properties and streets that 
are involved. 


(b) A detailed plan showing the area, lots, streets, 
and alleys that will be involved in the zoning change. 
These should be in accordance with the Urban Re- 
newal Plan for Northwest Urban Renewal Project 
Number One adopted by the National Capital Plan- 
ning Commission on March 7, 1963, and September 
12, 1963, and approved by the Board of Commis- 
sioners of the District of Columbia on October 10, 
1963. 


If the above information cannot be made available in time for the 
Zoning Commission to consider in Executive Session on September 21, 
1965, we cannot guarantee consideration before the November 2, 1965, 
Executive Meeting of the Commission and public hearing on December 
8, 1965. : 

There is no reason why the Zoning Commission} would not be will- 
ing to defer final action on the application until such 'time as RLA is 
in a position to implement the zoning change. 


Arthur B. Hatton 
Director of Planning 
Zoning Commission 


[Rec'd. Sept. 20, 1965] [Defendants' Exhibit 18, cont'd] 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
919 18th Street, N.W. Washington, D. C. 20008 


September 20, 1965 


Mr. Arthur Hatton 

Director, Zoning Commission 
District Building, Room 204 
Washington, D. C. 20004 


Dear Mr. Hatton: 


The Urban Renewal Plan for the Northwest Urban Renewal Project 
No. 1, adopted by the National Capital Planning Commission on Septem- 
ber 12, 1963, and approved by the Board of Commissioners of the Dis- 
trict of Columbia on October 10, 1963, provided for residential reuse 
in much of the project area. This Agency is now engaged in land ac- 
quisition in accordance with the Plan and will soon be selling and leas- 
ing land. From time to time, as land is acquired and its disposition 
becomes imminent, it will be necessary to request your Commission 
to change the zoning areas within the project from the existing R-4 
and C-2 zones to the zoning districts proposed by the Planning Com- 
mission on the attached map, "Proposed Zoning". 

The first of these zoning changes is requested at this time, cover- 
ing the area to be developed by the National Capital Housing Authority 
as Public Housing Sites No. 2 & No. 3 inSquare 620. This area as 
outlined in red on the attached ''Proposed Zoning" map and is also 
shown on the attached plat of existing properties affected by the re- 
zoning proposed. It is more precisely described as follows: 

"Within Square 620, the North Capitol Street, 
frontage to a depth of 250.00 feet between M Street 
and the south line of Pierce Street and to a depth 


of 178.17 feet for a distance of 126.63 feet southerly 
from the south line of Pierce Street.” 
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Prior to the sale of land to NCHA, it will be necessary to close at 
least part of Pierce Street and all alleys within this area. Although 
the street and alley closings and acquisition of all private property in 
the area have not yet been accomplished, we anticipate that they will 
be completed within the next 60 to 90 days. In the meantime, pursuant 
to the authority of Section 2101.22 of the Zoning Regulations, we wish 
to request that you initiate the procedure in changing this zone from 
R-4 and C-2 to R-5-C and hold the required public hearing so that the 
construction of the public housing project may be initiated as soon as 
possible. 

It is important, of course, that the zoning change ‘not be made ef- 
fective until after all land in the area has been acquired by the Agency. 
We will notify the Commission as soon as acquisition is completed. 


-s sincerely, 


T ; 
Execucive Director 


[Defendants' Exhibit 18, cont'd] 


File 65-92 September 21, 1965 


Mr. Thomas Appleby, Executive Director 
District of Columbia Redevelopment Land Agency 
919 - 18th St., N.W. 

Washington, D. C. 20006 


Dear Sir: 


Receipt of your letter dated September 20, 1965, requesting an 
amendment to the zoning map by changing from R-4 and C-2 to R-5-C 
part of square 620 as per plat attached, is acknowledged. 
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The Zoning Commission will give your request careful considera- 
tion and you will be advised of its action at a later date. 


Yours very truly, 


W. E. Chase 
Executive Officer 


{Defendants’ Exhibit 18, cont'd] 


File 65-92 September 24, 1965 
CASE #1 


Mr. Thomas Appleby, Executive Director, 
District of Columbia Redevelopment 
Land Agency, 
919 - 18th Street, N.W. 
Washington, D.C. 20006 


Dear Mr. Appleby: 


The Zoning Commission will hold a public hearing to consider 
amendments to the zoning regulations and maps on October 27, 1965, 
beginning at 10:00 a.m., in Room 500 District Building. Your applica- 
tion to change from C-2 and R-4 to R-5-C the North Capitol Street 
frontage in square 620, as per attached agency, is listed as item #2 on 
the agenda of the Zoning Commission, This application will be heard 
immediately following the proposed amendment to the zoning regula- 
tions. 


Yours very truly, 


Ww. E. CHASE, 
Executive Officer. 


[Defendants' Exhibit 18, cont'd] 


File 65-92 September 29, 1965 


CASE #1 


Mr. Thomas Appleby, Executive Director 
District of Columbia Redevelopment Land Agency 
919 - 18th Street, N.W. 

Washington, D.C. 20006 


Dear Mr. Appleby: 


Further reference is made to our letter dated September 24, 1965, 
notifying you of public hearing on October 27, 1965, before the Zoning 
Commission to change from C-2 and R-4 to R-5-C the North Capitol 
Street frontage in square 620. 

The Zoning Commission directed the Zoning staff to notify the Na- 
tional Capital Housing Authority that the action taken on this applica- 
tion will be considered under customary normal procedures taken on 
any application. | 

Yours very truly, 


H. G. ASHTON 
Acting Executive Officer 


[Defendants' Exhibit 18, cont'd] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Zoning Commission 


CASE #1 September 27, 1965 
TO WHOM IT MAY CONCERN: 


A public hearing will be held before the Zoning Commission in 
Room 500 District Building, beginning at 10:00 a.m,,; Wednesday, Octo- 
ber 27, 1965, which may affect your property. 
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You are hereby notified that the Zoning Commission will consider 
an application to change from C-2 and R-4 to R-5-C the North Capitol 
Street frontage in square 620 to a depth of 250 feet from the south line 
of M Street, N.W. to the south line of Pierce St. and to a depth of 178.17 
feet for a distance of 126.63 feet, measured southerly from the south 
line of Pierce St., N.W., and change from unzoned to R-5-C that portion 
of Pierce Street and all public alleys proposed to be closed within the 
above described area, said property being part of the Northwest Urban 
Project No. 1, all as shown by plat on file in the Office of the Zoning 
Commission, and that you may appear at the above mentioned public 
hearing, or, before the date of said hearing, notify the Zoning Commis- 
sion by letter whether you approve or disapprove of this proposed 
amendment, which will permit the use of this property for medium-high 
density apartment development. 


For additional information telephone or call at the Office of the 
Zoning Commission, Room 204, District Building, 14th and E Sts., N.W., 
Telephone 629-4-426 and 427. 


/s/ W.E. CHASE, 
Executive Officer 


{Defendants’ Exhibit 18, cont'd] 


STATEMENT BY DANIEL DRIVER, URBAN PLANNING OFFICER 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 
AT PUBLIC HEARING BEFORE THE ZONING COMMISSION, 

OCTOBER 27, 1965 
The Redevelopment Land Agency is currently undertaking the re- 
newal of Northwest Project #1, between New York, New Jersey and 
Massachusetts Avenues and North Capitol Street. In order to accom- 
modate the proposed new developments, the zoning areas must be 
changed from the existing zoning districts to those conforming to the 
Urban Renewal Plan approved by the District Commissions on October 
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10, 1963. The Agency wishes to minimize the time period between the 
acquisition and demolition of structures and the start of new construc- 
tion, and so intends to request from time to time, the cooperation of the 
Commission in considering a number of zoning changes for relatively 
small sections of the project. 


The first such change, which is being requested this morning, cov- 
ers the area to be developed by the National Capitol Housing Authority 
as Public Housing Sites 2 and 3 in Square 620, as shown on the Land Use 
Plan. Part of Square 620 is to be changed from C-2 and R-4 districts 
to R-5-C as provided in the proposed zoning map for this project. The 
re-zoning of the remainder of the square will be requested at a later 
date. 


The Redevelopment Land Agency now owns the majority of the par- 
cels covered by the requested zoning change. We have requested the 
institution of condemnation proceedings on the remainder of the parcels 


and the filing of a Declaration of Taking is anticipated within the next 
week or ten days. 


The Agency requests that the Zoning Commission amend the Zon- 
ing Map for a portion of Square 620, in the manner described in Mr. 
Thomas Appleby's letter dated September 20, 1965. . 


LEFENDANTS' INSTRUCTION NO. 6 
(Improper Re-zoning) 

The defendants contend that their property was improperly rezoned 
from second commercial to R-4, and evidence has been introduced in 
this case for the purpose of establishing such improper re-zoning. 

If you find from all the evidence that this property was improperly 
zoned from second commercial or similar use to that of R-4, then you 
must determine the value of the land at the time of the taking with the 
assumption that said parcels were zoned second commercial, or its 
equivalent. 


TRANSCRIPT OF DISCUSSION OF INSTRUCTIONS 


[The following portion of the proceeding took place out- 
side of the presence of the jury on Thursday, June 16, 
1966, at 2:20 P.M., and should chronologically appear 
beginning at page 202 of this joint appendix. | 


APPEARANCES: 


For the Plaintiff: Anthony C. Liotta, Esq. 
D. H. Blackwelder, Esq. 


For the defendants Donald William T. Hannan, Esq. 
S. Nash and Sylvia K. Nash Kent Thorup, Esq. 


[1] At 2:20 p.m., the Court reconvened out of the presence of the 
jury and the following proceedings were had:) 


* * * 
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[6] MR. LIOTTA: * * * Now, I have two other requests. I would 
request Your Honor to instruct the jury to disregard the testimony of 
Mr. Doyle, number one, in total. 

[7] THE COURT: That is denied. 


MR. LIOTTA: Let my objection be noted. * * * 
* OK OK 


[9] MR. LIOTTA: * * * Well, as Mr. Doyle's testimony now stands, 
with the sale unconsummated stricken, there is nothing to support his 
opinion. And therefore under the case which I have cited — and I won't 
burden Your Honor with the balance of the cases I have here under that 
proposed instruction concerning the opinions of witnesses — I respect- 
fully submit, having no foundation in fact, that his testimony should be 
stricken. 

Further, it is uncontradicted from the witness stand, from Mr. 
Doyle himself, that his valuation takes into [10] consideration the project 
itself. I asked him that deliberately a number of times. And his valua- 
tion is dependent upon the project itself, and the future development that 
may take place in the project. So therefore, under the cases, United 
States v. Miller, 317 U.S. 369, United States v. Shoemaker, 147 U.S., I 
believe it is, and the cases that have been cited before in this case, I 
respectfully submit, and I request Your Honor to reconsider his ruling 
denying my motion to strike Mr. Doyle's testimony. 


* * * 


[12] THE COURT: Mr. Liotta, you cross-examined Mr. Doyle in 
considerable detail. You brought out from Mr. Doyle that he made up 
~ his mind respecting this before he learned, on his trip to Buck Falls 
over the weekend, of this particular offer on the part of the property 
owner to sell to the Government, which has not yet been consummated — 
he had made up his mind as to the valuation which he gave. 
MR. LIOTTA: That is right. 
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THE COURT: That is the testimony. I am certainly not going to 
strike that. The jury can consider whether or not [13] Mr. Doyle has 
done his homework. Mr. Doyle has been around a longtime. A man of 
that experience is entitled to express an opinion. 

MR. LIOTTA: And the only thing Iam submitting to Your Honor — 

THE COURT: You can argue to the jury as to whether there is an 
adequate evidentiary basis for his conclusion. It is up to the jury to 
make that determination. 

MR. LIOTTA: Your Honor, respectfully, I would only say this: that 
under the cases that I have cited, I respectfully submit that an unsub- 
stantiated opinion, not substantiated in fact — in other words, it is an 
opinion that he has, just a plain opinion, with no facts that he testified 
to, concerning the rental of the property itself or how he used it, or 
sales concerning this property, and therefore I would submit that he 
hasn't met the burden to allow even the opinion to stand. But — 

THE COURT: Property owner is confronted with a very difficult 
situation in an area like this, Mr. Liotta, and Iam going to do every- 
thing I can to see that this jury gets a fair and just charge so that this 
property can be evaluated as properly as this jury can evaluate it. 

MR. LIOTTA: I appreciate that, Your Honor, and I know Your Honor 
will do that and that is all Iam requesting. But, on the other hand, I can 
only offer the law as I know it. 

THE COURT: There is no question, Mr. Liotta, but in some of 
these area[s] of the city, where’ the Redevelopment Land Agency moves 
in and takes over a vast block of property, a degree of deterioration sets 
in so that if you limit the property owner to sales of comparably zoned 
property you literally cut the basis out from under his feet of establish- 
ing any proposition that you would consider sufficiently tangible to go to 
the jury. 

MR. LIOTTA: No, sir, Iam sorry to disagree with you. But there 
are other areas. Mr. Owen went to other areas. There was a rental 
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here itself. They came in and said it's that rental because of the proj- 
ect. There is no evidence. They had the perfect right to go out of the 
area and get other properties. I never objected to them doing it. They 
had the perfect right to show the facts that would indicate a different 
zoning. They never did that. So that I respectfully disagree with Your 
Honor — certainly the project is there. You can't avoid it. But they 
weren't denied this right. I say they didn't come forward with it. Idon't 
think Your Honor denied them the right to present the evidence in a 
proper form. I don't think that any of my objections went to the question 
of [15] denying them the right to present evidence in the proper form. 
My objection went to the fact that they did not present proper evidence 
in the proper form. 

I presume Your Honor has denied my motions, is that right, sir? 

THE COURT: I denied your motion to strike the testimony in toto, 


yes. 
* * * 


MR. LIOTTA: Your Honor, then for the purpose of the record I 
would object to Your Honor's ruling, denying the motions in total as to 
Mr. Nash and Mr. Doyle's testimony, and for the reasons I have hereto- 
fore stated. 


CHARGE TO THE JURY 


THE COURT: Gentlemen of the jury: This is a proceeding by the 
United States to acquire certain real property located on Pierce Street 
between North Capitol and First Street, Northwest. 

As you are aware, a government agency has the right to take prop- 
erty by what is known in law as eminent domain. That is, it has a right 
to take property for a governmental purpose from the owner of that 
property irrespective of whether the owner is willing to sell. The Con- 
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stitution and the law provide that if a governmental agency takes prop- 
erty in this manner it must pay just compensation. 

The main purpose of this proceeding, and your function, is to de- 
termine the just compensation that the [307] government must pay the 
property owners for the property that is being taken in this proceeding. 
The fundamental issue for you to determine is just compensation for 
each of the lots here involved. 

What, then, is just compensation? Just compensation isthe market 
value of the property involved on the day of the taking, October 29, 
1965. I have used the expression "property involved." This means the 
property belonging to Mr. and Mrs. Nash. It does not include the pub- 
lic alleys, title to which as of the time of the taking of the Nash prop- 
erty remained in the Government. 

That brings us to the next question. What is fair market value? 
How do you determine fair market value? It cannot be determined by a 
mathematical formula. It cannot be computed or calculated arithmeti- 
cally. For example, the jury is not to take the valuations testified to by 
the expert for the plaintiff and the expert for the defendant and add 
them together and divide the results by two. In other words, your ver- 
dict is not to be one of mathematical chance, but one arrived at by the 
deliberate judgment of the jury. Fair market value is defined in the 
law as the price which a willing seller who is not obliged to sell would 
be willing to accept and the price which a willing buyer who is not ob- 
liged to buy [308] would be willing to pay for the property. That is what 
you have to determine. What, in other words, would these pieces of 
property sell for in the open market as of the date of the taking as be- 
tween a willing seller who is not compelled to sell and a willing buyer 
who is not compelled to buy. In determining the fair market value you 
must consider allthe circumstances concerning which testimony has 
been given. You must consider the legal use to which the property may 
be put by the owner at the date of taking and you may consider the most 
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advantageous and the most valuable use to which the property can be 
put in determining what its fair market value is. 

By the most valuable use of which a property is capable, I mean 
either some existing use or some use which were the: property not 
taken by the Government would affect the present market value of the 
property and would be taken into account by a seller or by a buyer un- 
der fair market conditions. 

The highest and most profitable use for which the pnopests is 
adaptable and needed or likely to be needed in the reasonably near fu- 
ture is to be considered, not necessarily as the measure of value, but 
to the full extent that the prospect of demand for such use affects the 
market value while the property is privately held. 

[309] The actual market value at the time of the institution of the 
condemnation proceedings is usually the inquiry. But when the plaintiff 
has already started urban renewal proceedings by the establishment of 
an urban project area in which this property was located and which dis- 
rupted the economic use of the property, the question is what would the 
fair market value of the property be if there had SSE. no urban renewal 
project in this area. 

The jury is instructed at the time of the taking of the parcels here 
involved these parcels were being used as a parking lot which consti- 
tuted what is known as a non-conforming use. Any non-conforming use 
of land lawfully existing on the effective date of the adoption of the zon- 
ing regulations for the District of Columbia, which remains non-con- 
forming, may be continued, operated, occupied or maintained as a mat- 
ter of right. | 

Gentlemen, you are to determine fair market value as though this 
proceeding had never been brought, as though there were a voluntary 
sale between a willing seller and a willing buyer, the seller not being 
compelled to sell and the buyer not being compelled to buy. Just com- 
pensation is not a question of value to the owner, and on the other hand 
it is not a question of value to the Government. Just compensation 
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[310] cannot be enhanced by the owner's unwillingness to sell. The 
fact that the Government of the United States is able and willing to pay 
fair market value does not enhance the value of the property. 


In arriving at fair market value, however, you may not base your 
conclusions on surmises or conjectures or speculations. You must 
base it on the testimony and evidence that has been adduced before you 
-- testimony and evidence plus other circumstances. You have had an 
opporiunity to view the property and to examine it. And as a result of 
the view you were enabledto see for yourselves the nature, character 


and location and general surroundings of the property and you may take 
these matters into consideration. The purpose of your view of these 
premises was solely to enable you to have a better understanding of the 
evidence and arguments of counsel, which you have heard during the 
trial. In reaching your verdict, you should not draw any inference or 
arrive at any conclusions which are based solely upon or primarily 
influenced by your view, but such inferences and conclusions must be 
guided by the evidence and by the instructions of the Court upon the law 
of the case. You should use the view merely as a background for your 
consideration of the evidence in order to reach your verdict. 

[311] You may also take into consideration the opinions of the wit- 
nesses who have testified as to value -- that is, the witnesses adduced 
by the property owner and the witnesses adduced by the Government. 
But you are not bound by the opinions of these witnesses and you may 
give these opinions such weight and such considerations as in your 
judgment these opinions merit. 

In weighing the testimony of the witnesses you are the sole judges 
of the credibility of the witnesses and you are the sole judges of the 
weight to be given the testimony of any witnesses. 

In determining the weight to be attached to the testimony of any 
witness, you may consider his demeanor on the witness stand, his 
manner of testifying, his experience, his intelligence, whether he im- 
pressed you as a fair-minded individual, whether he is interested in 
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the outcome of this proceeding, and the extent of his knowledge as well 
as his experience. All of these and other factors may seem pertinent 
to you and you may consider them in determining what weight to attach 
to the testimony of any witness. 

To arrive at what is just compensation various standards have been 
set upas guides by which the jury may arrive at what is fair and just. 
Witnesses acquainted with the [312] type and character of the land or 
property taken are permitted to express opinion as to value provided 
that they have shown themselves to be properly qualified to express 
such opinions. In these cases, as in similar ones, you will find that the 
opinions of witnesses vary. You are not bound by the opinion of any 
witness, but you are bound by the oath you have taken to determine from 
all the evidence what you believe to be just, fair and reasonable com- 
pensation. 

The value of opinions expressed by witnesses cannot be any greater 
than the facts on which they are based. If you believe that the opinion 


of any witness as to fair market value was expressed without sufficient 
investigation to inform himself of all material facts, or if he has as- 
sumed erroneous facts or facts which do not exist, or if his opinion is 
based on speculations which are remote and improbable, or if you be- 
lieve that the reasons which he has advanced for his opinion are not 
sound, then you may disregard that portion of his ee which is not 
based on substantial evidence. 


Now, in this case you have heard the opinion and the testimony of 
the owner, and the Court has this to say to you about the owner's opin- 
ion: The owner of the property involved in this condemnation action is 
permitted to testify as to his opinion of the fair market value of his 
property. [313] Testimony of an owner is proper. But the property 
owner must testify as to the market value of the land and not as to the 
personal value of the property to such property owner. You should dis- 
tinguish between his testimony as to facts about his property and his 
testimony as to his opinion. His testimony as to fair market value of 
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his property is to be weighed and considered by you in the same man- 
ner as that of any other witness expressing an opinion as to fair market 
value. While you may take into consideration his testimony as to why 
he thinks the land is valuable, the fact that he places some value upon it 
because of his personal interest in it is of course not in and of itself a 
fair basis for determining market value. If you decide that the owner 
has not made.a sufficient investigation in order to inform himself about 
all material facts, not only about his own property but about the market 
as well, or that his opinion was expressed without sufficient knowledge 
of all material facts to form an opinion, or if the reasons advanced by 
him are unsound, you may disregard that portion of his opinion en- 
tirely, or give to it such weight as in your judgment you think it merits 
after considering all the evidence before you. Furthermore, in decid- 
ing what weight to give to such testimony, you may consider the extent 
to which the interest of the witness in the outcome of these proceedings 
[314] may have affected his opinion. 

There are one or two other matters that I would like to call to your 
attention. Prices paid on recent sales under fair market conditions in 
the vicinity of the property and under like conditions to those of the 
parcels being condemned in this proceeding may be considered by the 
jury because such sales throw light on what the fair market value of the 
property involved in this proceeding may be. However, these prices 
are not binding. You may consider them as one of the elements indica- 
tive of what the fair market value is likely to be. 

Recent bona fide sales under fair market conditions or recent bona 
fide contracts of sale under comparable conditions of any lot or lots, 
parcel or parcels within the limits of the area to be condemned or in 
the vicinity thereof, or so situated as to have a bearing upon the market 
value of the land to be condemned in these proceedings may be consid- 
ered by the jury insofar as such sale or sales or contract sales, or 
sale contracts looking at the circumstances of each instance, may rea- 
sonably be regarded as evidencing or throwing light upon the fair mar- 
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ket value of the land to be condemned, unaffected if course by the Gov- 
ernment's declared intention to acquire the land for public purposes. 

You are instructed that sales cannot be said to be: [315] comparable 
if they concern substantially different types of property, or if they are 
made under such conditions as indicate that they may reflect an incre- 
ment in the value due to the Government's taking of the land for a Re- 
development Land Agency project. The jury is instructed that sales of 
the same property, or if there are no such sales, then sales of com- 
parable property reasonably near in time, on the open market, having 
the necessary prerequisites for fair market transactions, are evidence 
of market value. The sales admitted in evidence should be considered 
by the jury insofar as such sales, looking at the circumstances of each 
transaction, may evidence or throw light upon the fair market value of 
the land to be condemned, unaffected by the Government s intention to 
acquire the property for a public use. 

In income producing property market value can also be deter- 
mined by a utilization of the capitalization of income method of ap- 
praisal. Rental value of the property as it existed at or near the time 
of the taking may be considered in determining fair aoa value of the 
real estate. 

I want to caution you on one matter. It is a rule of law, as I think 
I have previously explained to you, that the tax assessment on the prop- 
erty involved here may not be considered in arriving at fair market 
value. Consequently, [316] you must not make any effort to acquire in- 
formation as to the tax assessment or permit anyone to inform you of 
it. 


When we conclude this afternoon, you will select your foreman and 
seek to reach an agreement in accordance with the evidence and the in- 
structions of the Court. The Court hopes that you can reach such an 
agreement this afternoon. The Court recognizes that this is Friday 
afternoon and there may be an interval of time between this afternoon 
and the time you ultimately reach a verdict. If that is true, during that 
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interval you must not communicate with anyone, either collectively or 
individually, or receive or accept any communication or information, 
formal or informal, oral or written, from any source whatsoever, 


whether from a party who is interested in these proceedings or any- 


one else. And you may not consider any information except that which 
has been offered in evidence and that which you have acquired by view- 
ing the property as you did sometime ago. 

Now, gentlemen, in a condemnation case the burden is upon the 
defendant landowner to establish by a preponderance of the evidence in 
the case that the fair market value at the date of taking of his estate, 
or interest in the property which has been taken by the Government, 
was as much as he alleges. To establish by a preponderance of evi- 
dence means to [317] prove that something is more likely so than not 
so. In other words, a preponderance of the evidence in the case means 
such evidence as when considered and compared with that opposed to 
jt has more convincing force and produces in your mind belief that what 
is sought to be proved is more likely true than not true. 

In determining what the fair market value at the date of taking was, 
as established by a preponderance of evidence in the case, the jury 
may, unless otherwise instructed, consider the testimony of all wit- 
nesses regardless of who may have called them, all exhibits in evidence 
regardless of who may have produced them. 

If you wish, you may inspect the property again, but if you do so 
the entire jury must be present, and individual jurors may not do so 
separately. The jury may consult its own convenience as to the time 
and place of meeting for the purpose of deliberating. But I am going to 
ask you to endeavor to reach a conclusion and return your verdict as 
expeditiously and as speedily as is reasonably practicable. The ver- 
dict should be in writing. 

I want you to consider this matter deliberately, carefully, and 
thoroughly, using the same approach, the same intelligence, the same 
common sense that you would employ in [318] determining any impor- 
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tant matter in the course of your own affairs. Bear in mind that this 
proceeding is important to the Government, but it is also very impor- 
tant to the property owners, because the properties are being taken 
from them for governmental purposes without their consent, and they 
are entitled to receive just compensation -- that is, the fair market 
value, whatever your judgment is, they would receive on a voluntary 
sale in the open market. This proceeding, gentlemen, is the only means 
by which they will have an opportunity and a right to secure compensa- 
tion for the property which is being taken from them: 

Will counsel approach the Bench? 

(At the Bench:) 

THE COURT: Any comments? 

MR. HANNAN: I have no exception. 

MR. LIOTTA: I would, for the purposes of the record, repeat the 
objections, if I may, without going into all the arguments; and note fur- 
ther that Your Honor has charged this jury that the Urban Renewal 
proceedings have disrupted the use of this property. I respectfully sub- 
mit that is a question of fact for the jury. 

THE COURT: That was a prayer offered by Mr. Hannan to which 
you expressed no objection whatsoever. 

[319] MR, LIOTTA: I don't recall it. 

THE COURT: I have my notes on it. 

MR. LIOTTA: All right. I object to it now. 

THE COURT: The Court will not change its charge. 

MR. LIOTTA: Further, the jury in this case, in the District of 
Columbia, has a right to bring ina majority verdict. I don't think 
Your Honor charged them as to that. 

MR. HANNAN: I don't know that is true. 

MR. LIOTTA: If you want the statute, I will get it. 

THE COURT: Gentlemen, give me a note of the statute. I will take 
your word. 

You want to see the statute, Mr. Hannan ? 
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MR. HANNAN: I don't know what it means. What does a majority 
vote mean? 

MR. BLACKWELDER: Three out of five may return a verdict. 

MR. HANNAN: I still don't understand. 

THE COURT: Three out of five may agree as to price. I think 
that is the law. 

MR. LIOTTA: Unless it has been changed. 

MR. HANNAN: I never heard of it. 

MR. LIOTTA: Title 16, Section 36. When the jury [320] or a ma- 
jority thereof shall have agreed. 

Your Honor, this section has been changed. But I am sure that it 
is still the situation in the new law. 

MR. HANNAN: If Your Honor please, I don't think this jury should 
be told that they can divide themselves up. First of all, I don't think 
that this pertains to these proceedings. This is acquisition of land -- 
this is RLA. This is different proceeding for the use of the District of 
Columbia. And it is not in that proceeding. 

THE COURT: This is United States condemning the property. 

MR. HANNAN: Plaintiff is Redevelopment Land Agency. 

MR. LIOTTA: Which is the United States agency. The acquisition 
was made in accordance with this statute. If we were wrong, you didn't 
challenge it. 

THE COURT: I think that is a fair instruction to the jury, Mr. 
Hannan. 

MR. HANNAN: If Your Honor please, what is your intent here? 

THE COURT: Iam simply going to tell the jury that -- 

MR. HANNAN: Why not use the statute, if Your Honor [321] 
please? 

MR, LIOTTA: I am just saying, Judge, I think this is repeated in 
the new one. I have no objection to it being read to them just as it is. 
I just don't have it here available at the moment. 
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THE COURT: I think they have heard enough and I am just going to 
tell them that this case, pursuant to Section 16-633 of the Code, they 
may agree by a majority vote. 

MR. LIOTTA: I submit that has been amended. 

THE COURT: Has it been amended in the particulars you are 
asking me to charge? 

MR, LIOTTA: I don't think so, Judge, and I don't want -- 

THE COURT: Do you have a copy of the Supplement ? 

MR. LIOTTA: I have one in the office. | 

THE COURT: Suppose you check to see whether there is any 
change. | 
MR. LIOTTA: Starting at Section 16-1351, here it is again. The 
jury or a majority thereof have agreed upon a verdict they shall through 
their foreman -- : 

THE COURT: All right. 

MR. LIOTTA: This was new amendment December 23, 1963. 

(End of the Bench conference.) 

[322] THE COURT: Gentlemen, I am about to excuse you for 
lunch and for deliberations. I am about to express my appreciation to 
the alternate for coming in this morning. Before I do, I want to ac- 
quaint you with a fact that applies only to condemnation jurors. You 
may by a majority vote reach a conclusion. Normally, a jury must be 
unanimous. But in this instance you can by a majority vote reach your 
conclusion as to value. I want to make that point clear to you. 

Speaking for counsel and for the Court, I want to thank you for the 
careful attention you have given this matter and I would ask you, after 
you have had your lunch, to elect your foreman and see if you can't 
reach a verdit this afternoon. And then all the business I told you about 
not communicating with anybody who might tell you about value will be 
unnecessary because you will then be discharged from further consid- 
eration of the case. So it is of importance to reach a decision as ex- 
peditiously as possible. 
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At this time I will excuse the alternate. Thank you very much. 

The jury may retire. 

(Thereupon, at 12:46 p.m., the jury retired to the jury room.) 

MR. LIOTTA: Your Honor, I have one more item. I [323] have 
in my office, I think it is prepared, a form of verdict. Unfortunately, I 
didn't bring it down with me. I presume Your Honor would want that 
form of verdict. 

THE COURT: Show it to counsel. It is helpful to the jury to have a 
form to go by. 

I am sure they won't reach a verdict before lunch, gentlemen. 


[Filed June 17, 1966] 
VERDICT OF THE JURY 


We, the undersigned members of the jury, heretofore selected, im- 
paneled and sworn in the above-entitled cause to ascertain, appraise and 
award just compensation for the land condemned and taken in this pro- 
ceeding, do now, upon our oaths, appraise, value and award the just com- 
pensation for the fee simple absolute title to the land, designated in this 
proceeding as Parcels NW1-5 17, NW1-518, and NW1-520, as set forth 
below: 

PARCELS NW1-517, NW1-518 & NW1-520 

Lots 861, 862 and 860 in Square 620. 


$ 90,000.00 
Dollars 


IN WITNESS WHEREOF we have heretofore set our hands and seals 
this 17 day of June, 1966. 


[Signatures omitted] 


[Filed August 8, 1966] 
JUDGMENT 

Upon consideration of the verdict of the jury returned herein on 
June 17, 1966, awarding compensation for Parcels NW1-5 17, Nw1-518 
and NW1-520 as describedinthe complaint and proceedings inthis cause; 

And it further appearing that pursuant to the Act of March 1, 1929, 
c. 416 (45 Stat. 1415), and the Act of December 23, 1963, 77 Stat. 577- 
581, P.L. 88-241, Title 16, Secs. 1351 to 1368, inc., D.C. Code, 1961, 
Supp. III, the District of Columbia Redevelopment Land Agency, plaintiff 
in this cause, did on the 29th day of October, 1965, file a declaration of 
taking in this cause in respect of said parcels and did on the same day 
deposit in the registry of the court for the use of persons entitled there- 
to the estimated compensation for said parcels as stated in said declar- 
ation of taking, whereby the title to said parcels became vested in the 
District of Columbia Redevelopment Land Agency in fee simple absolute 
on said 29th day of October, 1965. 

WHEREUPON, it is this 1st day of August, 1966, by the Court AD- 
JUDGED, ORDERED AND DECREED that the award for said parcels be 
and the same is hereby finally ratified and confirmed; and it is further 

ADJUDGED AND ORDERED that the parties owning said parcels are 
entitled to the sum awarded by said verdict as just compensation for the 
same; that they have judgment against the District of Columbia Redevel- 
opment Land Agency for the amount of said award, as follows: 


Parcel Lot Square Award Deposit _esieney 


NW1-517 861 620 
NW1-518 862 620 $90,000.00 $60,000.00 . , eb 000.00 
NW1-520 860 621 


ADJUDGED AND ORDERED that the District of ee Redevel- 
opment Land Agency deposit into the registry of the court the difference 
between the amount of said award and the amount deposited with the dec- 
laration of taking as the estimated just compensation for said parcels, 
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together with interest at the rate of 6 per centum per annum on the 
amount of the deficiency from October 29, 1965, the date of the filing of 
the declaration of taking, to the date of the deposit. 

Oliver Gasch, Judge 
Presented by: 


Anthony C. Liotta 
Attorney, Department of Justice 


[Filed August 30, 1966 
NOTICE OF APPEAL 


Notice is hereby given this 30th day of August, 1966, that defendants 
Nash hereby appeal to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 1st day of 
August, 1966 in favor of defendants against said plaintiff. 


William T. Hannan 
Attorney for Defendants 


[Certificate of service | 


[Filed Sept. 14, 1966] 
NOTICE OF APPEAL 


Notice is hereby given this 14th day of September, 1966, that Plain- 
tiff, District of Columbia Redevelopment Land Agency, hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment ofthis Court entered on the 8th day of August, 1966 in favor 
of Defendants, Donald S. Nash and Sylvia K. Nash against said Plaintiff. 


D. H. Blackwelder 

Anthony C. Liotta 

Attorneys for Plaintiff District of 
Columbia Redevelopment Land 
Agency 


[Certificate of service] 


[Filed Oct. 14, 1966] 
APPELLANTS’ STATEMENT OF POINTS ON APPEAL 


1. The trial court erred in denying Appellants' motion for a stay of 
trial date as to Parcels NW1-517, 518 and 520, all in Square 620, until 
such time as the issues raised in C.A. 2710-65 were heard and disposed 
of. ; 

2. The trial court erred in refusing to hear evidence and to issue, 
nunc pro tunc, its order directing the District of Columbia government 
to convey to Donald S. Nash and Sylvia K. Nash title to certain alleys 
contained in Parcels NW1-517, 518 and 520, in Square 620. 

3. The court erred in its rulings on ACERS) of evidence of 
value. 
4. The verdict of the jury was not in accord with the evidence of 
value presented as to Parcels NW1-517, NW1-518 and NW1-520, in 
Square 620. 


Respectfully submitted, 


William T. Hannan 
Attorney for Appellants 


[Certificate of service] 


STATEMENT OF POINTS ON APPEAL 
[D.C. Redevelopment Land Agency | 


Pursuant to Rule 15 of this Court, the points on appeal on which 
appellant intends to rely are: 

1. The district court erred in permitting, over objections of the 
D. C. Redevelopment Land Agency, evidence and testimony based upon 
settlement negotiations. 

2. The district court erred in not granting the Agency s motion for 
a mistrial. 


364 


3. The district court erred in not striking the valuation testimony 
presented on behalf of the defendants. 

4. The district court erred in entering judgment based upona jury's 
verdict which was not supported by admissible evidence. 

5. The district court erred in not granting the Agency's motion for 
a directed verdict. 

6. The district court erred in not entering judgment based upon the 
testimony of Thornton W. Owen. 

Respectfully submitted, 


Edwin L. Weisl, Jr. 
Assistant Attorney General 


Roger P. Marquis 
William M. Cohen 


Attorneys, Department of CSeaieS 
Washington, D. C. 20530 


Counsel for D. C. Redevelopment 


Land Agency 
Dated: December , 1966 
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APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 


1, Whether, in a condemnation proceeding against land the title to 
a portion of which is unresolved, the Court should 


(A) Stay the hearing on valuation as to the whole of the condemned 
land pending a determination as to title to the contested portion thereof, 
or, 


(B) Hear and make a final determination of title as to said portion, 
preliminary to a hearing on valuation. 


2. Whether, in a condemnation proceeding against land the zoning 
classification of which is the subject of another suit, the issues as to 
zoning raised in said other suit should be resolved in advance of a trial 
on valuation of the condemned land, where the zoning bears a direct re- 
lation to the value of the land sought to be evaluated. 


(iti) 
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JURISDICTIONAL STATEMENT 


This is a consolidated appeal from a judgment awarding compensa- 
tion to appellants for parcels NW1-517, NW1-518 and NW1-520, in 
Square 620 in the District of Columbia. The Judgment was dated the 
1st day of August, 1966 and filed the 8th day of August, 1966. This ap- 
peal was noted on the 30th day of August, 1966. Jurisdiction of this 
Court is based upon Section 1291 Title 28 of the U. S. Code. 


STATEMENT OF FACTS 


On October 29, 1965, appellees, The District of Columbia Redevel- 
opment Land Agency (hereinafter sometimes referred to as "RLA") 
filed a Complaint and Declaration of Taking as to certain real property 
located in the District of Columbia, including property owned by de- 
fendants-appellants, the Nashes, located in Square 620 and designated 
as Lots 860, 861 and 862 (JA 1, 19, 224) containing a total of 28,400.3 
square feet exclusive of alley footage (JA 55). Square 620 is located 
between North Capitol and First Sts., and between L and Pierce Sts., 
N.W. (JA 224), 


The subject property was purchased by the Nashes in about 1954 
(JA 85), and at the time of purchase was zoned C-2 or second commer- 
cial (JA 86). At that time it was improved by sixteen eee contain- 
ing eighty apartment units (JA 87). 


At the time of purchase, there was an alley on the subject proper- 
ty, shaped like a T, the top of the T bisecting the property lengthwise 
in an east-west direction; it was a 10 foot wide alley with a twenty foot 
turnaround at its easternmost end (JA 224). The alley contains a total 
of 3287.2 square feet (JA 309). In 1958, the Lewis Plan had down zoned 
this property from second commercial to R-4. 


I. The Proffer 


It became evident early in the trial of the condemnation case that 
the court would not permit testimony relating to the issues of (1) the 
right of appellants to consider the said alley closed (JA 51), and (2) the 
probability of re-zoning (JA 91). Counsel for appellants requested and 
was granted the right to make a proffer of the evidence that would be 
adduced (JA 96). 


Following is counsel's proffer (JA 96-109): 


"That at the time of the Lewis Plan this property and 
the property in the area within a radius of several 
squares had been for over a period of thirty years, 
used almost exclusively for the commercial purpose, 
for the second commercial, C-2 use, and was so used 
at the time of the hearings on the plan, and that there 
hadn't been an R-4 dwelling established or built at any 
time within those thirty years in this block or the im- 
mediate adjacent blocks. The testimony would show 
that Mr. Nash, who was vitally acquainted with the 
area because he had been born on the site of Sibley 
Hospital and had been raised in this area all his life, 
and his father had many ownerships and had built ware- 
houses and other second commercial facilities in the 
square and in the adjacent squares, and so that there 
hadn't been the prerequisite change in the use and con- 
dition of the properties as of the time of the Lewis 
Plan that would permit legally the zoning authorities 
to change the zone from a more valuable use zone, 
which the C-2 was, to a less valuable use zone. 


* * * 


"Our testimony would show that use as second com- 
mercial property, or as C-2 property, the price ranges 
would be from four to seven dollars per foot, with an 
average of approximately five dollars per foct; that this 
price is prevalent in the area for that use. 


"Secondly, we would show through this witness the 
alley should have been erased at his request, and but 
for the intervention of the RLA would have been changed. 


* Ke 


"'T want to add one fact. The consent to the closing of 
the alley that is shown by Defendant's Exhibit No. 5 was 
the consent of the only abutting owner who might effec- 
tively or lawfully object to the closing at a hearing. 


* KK 


"That Mr. Nash's testimony would be that upon pur- 
chase of this property, he went to the District Building 
and consulted with Mr. Healy's office, who was the Sur- 
veyor, from whom alley closings were obtained, as tothe 
feasibility of closing these alleys; that he had known pre- 
vious to this of the rule that if you were the owner ofboth 
sides of an alley, unless there was opposition from the 
other ownerships, and unless there was some reason for 
safety or fire lanes or the like, that it was a matter of 
course that the Surveyor's office would conduct these 
proceedings and you would receive a notice or the alleys 
would be closed. As a result of his visit there, and the 
assurances given to him, he proceeded then, since they 
said you will have to unify the lots in order to do this, he 
proceeded then to tear down the improvements upon the 
property and to make it ready and to post his deposit as 
required by their rules in order to secure the closing of 
the alleys. 


"Having torn down the buildings, he had the lots unit- 
ized, as they are today, under the request from the Sur- 
veyor's office, or the direction, and proceeded to secure 
an occupancy permit and to inclose the whole of the square, 
inclose it as a walled and gated place as has beendescribed 
here; that he received due communication from the office 

_ of the Surveyor on March 18, 1957, Defendant's Exhibit 
No. 1 [JA 290] which, among other things, is addressed 
to Mr, Donald S. Nash, among other things, isaid, the first 


deposits will be refunded to you at such time as you have 
brought about the closing of the alley and abandonment of 
the water main therein. 


"Proceeding under this -- this was March 18, 1957, he 
did unitize the lots and did everything required of him in 
order to close the alley. And, in furtherance of this, he 
received the letter, Defendant's Exhibit No. 13 [JA 301], 
dated December 2, 1959. 


"Incidentally, Exhibit No, 1 was signed by Mr. Orndorff, 
the Superintendent of the Office of Planning, Designing and 
Engineering, and Defendant's Exhibit 13, the letter of De- 
cember 2, 1959 is signed by Emil A. Press, the Superin- 
tendent of the Office of Planning, Designing and Engineer- 
ing and wherein it stated: 


***Dear Mr. Nash: 
ttSubject: Proposed Closing of Alley in Square 620. 
* *Reference is made to the proposal to close public 


alleys abutting property owned by you in Square 620, front- 
ing on Pierce Street and Logan Court, N.W., east of First 
Street. 


t tAccording to our records, you have placed the follow- 
ing deposits with the Treasurer of the District of Colum- 
bia: 


1(1) For the removal of 14 taps to the 3'' watermain 
in alley to be closed $560.00. 


" 1(2) For removal of tap to watermain in Pierce Street 
and serving Lots 135 and 136 in this Square, $40.00. 


"* Deposit (2) was accepted with the proviso that it would 
be refunded if the service were connected to a new building 
by March 31, 1958. If not restored to use by that date, the 
District would remove the tap and transfer the deposit to 
its use. 


The matter of closing the alleys abutting your prop- 
erty is of concern to the District in two particulars. One 


involves the abandonment of a sewer and watermain located 
in the alleys to be closed; the other, the possible need for 
new lines to replace these unless all of the property is con- 
solidated into a single lot which would use existing facili- 
ties in Pierce Street and Logan Court, You have indicated 
that you would have all of the properties combined into a 
single lot after the alleys might be closed. 


" tIn order that this matter might be concluded, the fol- 
lowing is offered for your consideration: 


" (a) That you make a whole cost deposit of $150.00, 
the estimated cost of abandoning the 12" diameter sewer 
in alley to be closed. 


'' (b) That you make a whole cost deposit of $550.00, 
the estimated cost of abandoning the 3" diameter water- 
main in alley to be closed. 


"'"(c) That you agree, in writing, to combine all of 
the properties into a single lot using existing facilities 
in Pierce Street and Logal Court. Also, that any sub- 
division of the lot would be such that each new lot would 
be served by these same facilities.' 


'tWhich was done. 


(qd) This office would concur in the proposal to 
close the concerned alleys.' 


‘Which they had already said that they would. 


t(e) The $560 deposit referred to in (1) above would 
be refunded to you.' 


"Which was later done. 


" (f) The tap serving Lots 135 and 136, Square 620, 
would be abandoned unless you plan the imminent use of 
the water service.' 


"Tt was abandoned. 


(gs) That you combined properties upon abandon- 
ment of the sewer and watermain in alleys to be closed.’ 


‘Which is so, 


" ‘Whole cost deposit slips for Items (a) and (b) are 
enclosed.’ 


"Thereafter the witness would testify that he contin- 
ued in the use of this whole area enclosed by the wall 
and from time to time the Government inspectors vis- 
ited the spot in connection with his applications for re- 
newal of his license for occupancy of the whole spot — 
of the whole area as a parking lot. 


"That, subsequent to this letter, he received vouch- 
ers for refunds of the moneys deposited by him — pardon 
me — one of which defendant's Exhibit 4 [JA 293] which 
was issued to him on 4-26-60, that is April 26, 1960, and 
the usual voucher for refunds issued by the District of 
Columbia and it recites by deposit abandoning all fourteen 
existing taps now supplying the subject lots. And it ends, 
"Deposit to be held until owner has had opportunity to 
bring about closing of abutting alleys and abandonments 
of watermain therein when deposits will be refunded. 
Should watermain be continued in service, taps will bere- 
moved and costs charged to deposit. 


"The next following sentence, ' Mr, Nash has con- 
formed with the above requirements and in return this 
office recommends refund,.'" 


"And this was received by Mr. Nash sometime in the 
month of April of 1960 and the refund of course made to 
the depositor. 


"That, had Mr. Nash not done that, the District would 
have followed its usual procedure of closing the alley of 
abutting owners unless there were some objections from 
the contiguous owner, which there was not, he would not 
have destroyed the improvements in the alley but would 
have attempted to maintain them because improvement 
of them would have resulted in a return, a net return of 
approximately $30,000 a year; that based upon this re- 


turn, the valuation as expressed by Mr. Owen here, would 
have been somewhere in the neighborhood of Sake 000. 


* * OK 


"And that, in this instance, the testimony that later 
was shown upon investigation after Mr. Nash had been 
advised that his property was being taken, disclosed that 
there was a hearing held, notice for which hearing was 
sent in July of 1960, and there is an exhibit here which 
was offered by the Government as to that notice of hear- 
ing. 

‘At that time Mr. Nash had been using these closed 
alleys for a period of two years and, having been in- 
formed by the Voucher No, 4 and its contents, that what 
the District had said had been done, namely, that, when 
all the alley closing would have been completed, his mon- 
ey would be refunded to him and, having theretofore sup- 
plied the District Surveyor's office with the consent of 
the only interested owner, he did not attend the hearing 
because he had been informed by them it was a formal 
hearing that would be held for those people who might 
object. 


"He did not know until just before the beginning of 
this case that the objection had been raised by RLA, or 
one of its representatives, at a time long before this 
area had been designated a project area. 


"That was before the first step, that is, of delineat- 
ing the area lines had been made. There had been talk 
of No. 2 Precinct being made a project area, but North- 
west No, 1 Project Area had not yet been designated, so 
that, so far as Mr, Nash was concerned, these were total 
strangers to his use or to their use at the time. 


* OK OK 
‘We would further. show by witnesses, other than 


' Mr, Nash, knowledgeable in the practices of the Dis- 
trict of Columbia with respect to real estate, that it 


was 2 known fact that the District of Columbia Survey- 
or’s office invited the closing of these alleys for two 
reasons, because they were a constant source of crime 
and rubbish and a large housekeeping problem of the 
District, particularly in this area; and secondly, that 
it would return to the tax rolls and unitize these alley 
properties which the District had theretofore had an 
act officially condemning and forbidding at first the 
inhabitance of, and secondly the building of, so that it 
was a matter of practice that, upon request these would 
be closed. 


* * * 


That Mr. Nash's proffer is that had he not been 
lulled into the assumption that this was his property to 
use as they said it would be, that he first would not have 
removed the improvements that were there, and that, 
secondly, he would have pursued this at that time sothat 
what amounted to the arbitrary and capricious refusal 
of the District to follow the procedures that it did in 
these matters and particularly in view of the fact that it 
had advised him it would do so and acting upon that, he 
proceeded to demolish the structures there and he is to- 
day injured, apparently, by reason of it; that he would 
have pursued the matter further and it was not until this 
came up and, therefore, the action was taken that is in 
this court, to cause the government now to declare these 
alleys closed, and that the testimony of this morning, the 
testimony of the witness on Wednesday, has shown that 
there is grave detriment to the value of this owner's 
property by reason of it. 


"Mr. Nashfurther offers to show that in the whole of 
Square 620 that there had not been any change of use 
from that of second commercial since, for over fifteen 
years before his acquisition of it, which was in 1954, 
1956, Iam not sure, and that there certainly had not 
been at the time in 1958 that the District rezoned it, that 
the value of, the value by reason of the rezoning, no other 


use being available, if no other use were available, would 
be, as against the $5 value that it would have, approxi- 
mately $2 per square foot. 


"His testimony would further show that the area adja- 
cent, on the other side of North Capitol Street, was simi- 
larly used for all of those years, used for warehouse pur- 
poses, used for light manufacturing purposes, used for 
bailing of junk and scrap purposes, used for junk yards, 
and laundries, garages and repair shops, and the whole 
area historically and up until the time of the change and 
up until the time of the taking, has been used for second 
commercial purposes, that the properties so used for the 
same zoning within an area of two squares has been sold 
for anything between $6 and $12 a square foot as late as 
June of 1965. : 


"Now, this area, the evidence would show — the prices 
were prices that were obtained at the usual market by the 
selling agent, in this instance, the Redevelopment Land 
Agency, to ordinary commercial users, that the only dif- 
ference that there might be in them is that under the deed 
that these people received from the RLA, the owner, they 
would be restricted somewhat in their design and use, and 
if anything, it would be a cloud upon or a restrictive use 
and, therefore, have less value than that with free and 
clear ownership. 


"His further evidence would be with respect to the lot 
that was described here at 3rd and M Street which is rough- 
ly four or five squares away, which is owned by Mr. Nash, 

_ that this property is used as a service and parking area 
for the Diamond Cabs, that the rental from this property 
which is an area of about 40,000 square feet, that the rent- 
al from this property — just a moment, Your Honor, Iwant 
to be accurate — is approximately $26,000 or 65 cents per 
square foot. 


"That, applied to the method of valuation of Mr, Owen, 
or applied to that method of valuation, this property would 
have a value — just a moment, if Your Honor please, — I 
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have this all figured out — the property at 3rd and MStreet 
has an area of 40,325 square feet with an annual rental of 
$26,000 per square foot and the subject property — 


“THE COURT: You don't mean $26,000 per square foot. 
"MR. HANNAN: $26,000 per year rent. Iam sorry. 


"And the lot on Pierce Street, excluding the ownership 
of the alleys, would be approximately 30,000 square feet 
with a rental of approximately $22,000 per year and, based 
on the six per cent valuation, would have a value of approx- 
imately $370,000 for the area; based upon the 8 per cent 
valuation that Mr. Owen said would be allowable, it would 
have a value of approximately $275,000. 


"That further testimony offered with respect to the lot 
at First and — in the 700 block of First Street, Northwest, 
that its zoning, while it is zoned C-2, its use is as a resi- 
dence, and the back part of the residential area is used as 
a parking lot. There are roughly 4800 square feet there, 
and it rents for approximately, the rent for that is exact- 


ly $200 a month or $2400 per year, which would give this 
property a value of about $7 per foot and just by the com- 
parables, it would give the property on Pierce Street in 
excess of $7 per foot. 


"This witness would further offer to testify that the 
Diamond Cab Company was interested in renting the prop- 
erty on Pierce Street as a lot because it was closer inthan 
the other lot, but that, because of the imminence of the 
RLA — and this is before it had been taken and it was sub- 
sequently reaffirmed by two notes — it was interested in 
$1500 a month for the lot. 


"The witness would testify that with respect to the rent- 
al as of the time of the taking, the property had been held 
for commercial use and there was an interim user who 
just wanted it to put some repossessed cars on, and he did 
not use all of it; in fact it was rarely more than 10 per 
cent used and for that he was willing to give and he did pay 
$500 per month, but that Mr. Nash’ testimony is that the 
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reasonable rental of the property used as a parking lot is 
$1500 per month or $18,000 per year. 


* * * 


"Now, he further proffers this with respect to the zon- 
ing of this property, that in 1959, he attempted to have 
property returned to its classification and the Zoning Board 
would not even grant him a hearing and he alleges that it 
is his belief that the position taken by the Redevelopment 
Land Agency in objecting to the closing of his alley was 
similarly taken with respect to the granting of the rezon- 
ing upon this property and that, therefore, he was pre- 
cluded from its use by reason of these actions. 


‘And he offers to show the land use plat of the Rede- 
velopment Land Agency which shows that they intended to 
close the alleys which he asked to be closed and that they 
intend to use this for R-5-C use and that already and be- 
fore the taking of this, the adjacent property was, upon 
the acquisition of the property by the RLA, zoned R-5-C 
but that, in the letter of transmittal from the RLA to the 
Zoning Commission, it was requested by RLA that these 
zonings be kept, that the requested zoning for the proper- 
ty of Sibley Hospital, be not made effective until suchtime 
as it had been able to acquire all of the other property in- 
cluding Mr. Nash's property, and so that, effectively the 
action of the agency precluded his enjoyment of the same 
zoning which the property and its neighbors had enjoyed 
for a period of 30 years and thereby this would constitute 
a taking of property for less than its value and, therefore, 
it would be confiscatory. 


"The valuation of R-5-C, the. testimony would show, is 
five dollars per square foot as against the two dollars per 
square foot that had been offered, 


“[ proffer that, Your Honor, and other than for the tes- 
_timony of Mr. Doyle, on the similar valuations, that would 
be the Respondent's case, Your Honor." 
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Il. Facts Evidenced by Documents 
Adduced in Support of Proffer 
On March 5, 1957, Appellants applied to the District of Columbia 
for a closing of the public alleys in Square 620 (JA 227), paralleling 
Pierce Street and Logan Court abutting appellants’ property in Square 
620 (JA 224). 


The alley on subject property is "T" shaped, the top of the "T" 
roughly bisecting the property lengthwise in an east-west direction; it 
is a ten foot wide alley with a twenty foot turnaround at its easternmost 
end (JA 224), The alley contains a total of 3287.2 square feet (JA 309). 


With the application was submitted a letter from the only abutting 
property owner stating he had no objection to the closing (JA 295). 


The application for alley closing was referred by the District to 
the Department of Highways for certification as to whether or not the 
department had an objectionto the closing. The Department of Highways 
certified no objection (JA 321). Similarly, the Electrical Engineer cer- 
tified no objection (JA 318). 


In a letter dated March 18, 1957, the Department of Sanitary Engi- 
neering advised appellants of the necessity of abandoning certain water 
taps supplying the buildings in the Square, and requiring deposits total- 
ling $600.00, stating that $560.00 of the deposits was to be refunded at 
such time as the alley was closed and the watermain abandoned (JA 290). 


Sometime in 1956 or 1957 appellants had razed all buildings on the 
property (JA 129). 

In December, 1957, Appellants secured a permit to construct a 
driveway into the property from Pierce Street (JA 297). 


On February 4, 1958, in a letter to the District of Columbia Survey- 
or, the Superintendent, Office of Planning, Design and Engineering out- 
lined the various deposits required to cover costs of abandoning, remov- 


13 


ing and/or bulkheading the sewers and watermains in the subject alley 
(JA 315). These requirements were conveyed to Appellants by letter 
dated December 2, 1959 (JA 301). On April 8, 1959, Appellants agreed 
in writing at the request of the District authorities to combine all lots 
within Square 620 into one lot and to use the existing sanitary facilities 
on Pierce Street (JA 313). 


On April 20, 1960 the Department of Planning, Design and Engineer- 
ing informed the D.C. Surveyor that Appellants had complied with allre- 
quirements contained in the aforementioned letter of December 2, 1959 
(JA 312). On April 26, 1960, a Voucher for Refunds in the amount of 
$560.00 was prepared and mailed to appellants by the Department of 
Sanitary Engineering containing a recitation that the deposit was "to be 
held until owner has had opportunity to bring about closing of abutting 
alley and abandonment of watermain therein. When accomplished depos- 
it will be refunded." * * * Mr. Nash has conformed with the above re- 
quirements and in return this office recommends refund" (JA 293, 294). 


» 


On July 27, 1960, at a public hearing on the proposed closing of al- 
leys in the District it was reported that the RLA objected to the closing 
of alleys in Square 620 because it "happens to be in Urban Renewal Area 
Northwest Project 1" (JA 235). | 


No action was taken on the application then (JA 310). Later, at the 
request of the RLA, the alley was to be closed (JA 341). 


Appellants were unaware that the Commissioners had not completed 
the closing of the alley until informally advised by the RLA in July, 1965, 
during negotiations with them (JA 309). - 


Meanwhile in 1957, appellants had razed the buildings, leaving stand- 
ing the outside portion of said walls (bricking-in doors and windows) so 
as to form an enclosure of the entire property and erecting gates at alley 
entrances (JA 56). In 1957, they secured a permit to construct a drive- 
way to the lot from Pierce Street (JA 297). 
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Appellants then obtained from the District Commissioners a permit 
to operate a parking lot on the entire enclosed premises, including the 
space occupied by the alley, ora total of 31,687.5 square feet (JA 309). 
This permit was renewed each year and was in effect at the time of the 
taking (JA 154). 


On May 12, 1958, while the subject property was being used as a 
parking lot under said permit, the property was rezoned from the old 
second commercial (Lewis Plan C-2) to R-4 (Lewis Plan: row houses 
and tenements). 


Adjacent to the subject property was afur storage plant; immedi- 
ately east of the fur storage plant was a long established junk yard (JA 
56) (later reported sold to the Government at $6.00 per foot) (JA 166). 


On October 29, 1965, appellants filed in the U.S. District Court for 
the District of Columbia, Civil Action No. 2710-65, against the Com- 
missioners and the Zoning Commission requesting inter alia that the 
Court issue an order directing the said defendants to close the alleys in 
Square 620 in accordance with appellants' original application for clos- 
ing (JA 27). 


On May 27, 1966, Appellants filed a Motion in the instant cause, re- 
questing (1) a separate trial as to the issue of just compensation as to 
Parcels NW1-517, NW1-518 and NW1-520 be ordered, and (2) that said 
trial be stayed until hearing on the issues in C.A. 2710-65 and final 
determination thereof (JA 27). 


Upon hearing, the Motion was denied, the Court reserving to appel- 
lants the right to make a proffer of evidence that the alley should have 
been closed (JA 51). 
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Il. The Facts as They Relate to Value 


At the date of taking, the neighborhood was composed of one- to three- 
family dwellings, a fur storage plant, two junk yards, and the Nash prop- 
erty. All but the dwellings were non-conforming uses (JA 154). 


Thornton W. Owen, a real estate appraiser called by the RLA, tes- 
tified that he used two methods of arriving at fair market value, (1) 
comparative, which he discarded because of the nonconforming use of 
the property when taken, and (2) capitalization of income (JA 57). He 
capitalized the monthly rental of $500, or $6,000.00 per year. He al- 
lowed for vacancy of 10 per cent, testifying that the use of the property 
as a parking lot was one which might be revoked.’ After deducting fees 
and taxes, he capitalized the income at 8 per cent, resulting in an es- 
timated value of $56,576.00 (JA 57). He testified that'he arrived at the 
8 per cent capitalization rate on the basis that the nonconforming use 
could be revoked. : 


Appellant Donald S, Nash testified that at the time of purchase, the 
property with improvements had a value of about $150,000 (JA 87); that 
in order to put them into habitable condition, he would have to expend 
another $100,000.00. He stated that ground in that area of commercial 
use was bringing $5.00 a foot, so he decided to have the buildings re- 
moved and approach merchants who were being pushed out of Southwest 
Washington with an offer to sell or lease to them (JA 87). 


Frank M, Doyle, real estate appraiser called to testify for appel- 
lants, testified that the subject property had a "great future" as a park- 
ing facility, citing the influx into the neighborhood of service industry 
(JA 156). He stated that the site was large, that the T alley could be 
very desirable in conforming with parking regulations. Mr. Doyle tes- 


1 Later, unrebutted testimony by Mr. Doyle established Wat appellants' non- 
conforming use was irrevocable (JA 159). 


16 


tified that the innerloop of the freeway passes within one block, which 
makes such property very desirable (JA 156). 


He testified that the non-conforming use enjoyed by the subject 
property was irrevocable, that two other non-conforming uses in the 
square were the fur cleaning company to the east, and adjacent to that, 
the junk yard, both of which were zoned the same as subject property 
(JA 159). Mr. Doyle testified that the junk yard was purchased by the 
RLA for about $6.00 a foot (JA 166). He then stated that he placed a 
valuation of $5.00 per foot on subject property (JA 166). Under cross- 
examination, Mr. Doyle testified that his valuation of $5.00 per square 
foot was not based upon the junk yard sale, as it had not come to his 
attention when he made the appraisal (JA 191). 


STATUTES INVOLVED 


District of Columbia Code 1961 


Act of December 15, 1932, Title 7, c. 4, Sec. 401, Street 
Readjustment — Closing of unnecessary public ways au- 
thorized — Disposition of property — Reference to Plan- 
ning Commission. 


"The Commissioners of the District of Columbia are 
authorized to close any .. . alley, or any part of any 

. .. alley, in the District of Columbia when, in the 
judgment of said commissioners, such... alley, has 
been rendered useless or unnecessary, the title to the 
land embraced within the public space so closed to 
revert to the owners of the abutting property subject 
to such compensation therefor in money, land, or 
structures as the commissioners of the District of 
Columbia, in their judgment, may find just and equita- 
ble, in view of all the circumstances of the case 
affecting near-by property of abutters and/or non- 
abutters: .. ." 


Federal Rule of Civil Procedure Involved 
Rule 78. Motion Day 


"Unless local conditions make it impracticable, each 
district court shall establish regular times and places, 
at intervals sufficiently frequent for the prompt dis- 
patch of business, at which motions requiring notice 
and hearing may be heard and disposed of; but the 
judge at any time or place and on such notice, if any, 
as he considers reasonable may make orders for the 
advancement, conduct, and hearing of actions. * * *" 


SUMMARY OF ARGUMENT 


Contemporaneously with the taking of their property by the RLA, 
appellants filed in the District Court a suit to (1) compel the closing of 
the alley within said property, and (2) reverse an illegal zoning re- 
classification imposed by the Lewis Plan in 1958. Denial of a deter- 
mination of both of these issues prior to a trial on valuation was preju- 
dicial to appellants' right to fair market value for their condemned 


property. 


The Court Erred in Refusing (A) To Advance the Hearing of 
C.A. 2710-65, or (B) as a Preliminary Matter, To Take Evi- 
dence in the Condemnation Case on the Question of the Right 
of Appellants To Consider the Alleys Closed. 


A. To Advance the Hearing. 

The action to compel the closing of the alley and to reverse the zon- 
ing classification was filed on the very same day that the condemnation 
case was filed. There was, therefore, no priority of time betweenthese 
cases, The determination of one, the right to the closing of the alley, 
was the prerequisite for the orderly and just determination of the other, 
the condemnation case. 


Neither the taking authority nor the public good was to be delayed 


by either choice, as the property had already been seized. There re- 
mained only the question of valuation in condemnation which turned com- 
pletely on the absence or presence of an alley and the zoning classifica- 
tion, 


Rule 78, Federal Rules of Civil Procedure, provides that the court 
may, at any time or place as he considers reasonable, make orders for 
the advancement and hearing of cases. 


B. Appellants Had the Right To Consider the Alley Closed. 


No property owner in the District of Columbia could have done more 
to effectively close the alley or have been more assured that it had been 
closed: 


Conforming with statutory requirements, appellants made applica- 
tion for the closing of the alley; they secured the consent of the only 
abutting property owner to the closing; they made substantial deposits 


19 


with the District Government with the assurance, in writing, that the de- 
posits would be returned upon the alley being closed. See D. C. Code 
1961, Sec. 7 -401. 


They tore down 80 units of apartments located on the site, valued at 
about $100,000.00; they unitized the three lots into one by erecting a 
gated wall around the entire property, also at the request of the District 
Government; they defrayed the cost of abandoning, bulkheading or re- 
moval of various sewers, water mains, and taps; they finished and 
graded the property and provided ingress and egress thereto for the 
purpose of operation of a parking lot for which they obtained a permit, 


In at least five letters or documents mailed to appellants, the Dis- 
trict of Columbia Government assured the alley closing. In fact, the 
Superintendent, Office of Planning, Design and Engineering, Department 
of Sanitary Engineering, stated, in a letter dated March 18, 1957, ''The 
first deposit will be refunded to you at such time that you have brought 


about the closing of the alley and abandonment of the water main there- 
in."" (JA 290). Similar assurances were contained in other correspond- 
ence. A refund voucher was actually mailed to the appellants, in con- 
formance with the previous assurances made by the District Government, 
indicating to appellants that the alley was closed or was to be closed, on 
or about April, 1960, 


Appellants received notice of a public hearing on the closing, Re- 
lying upon further assurances that said hearing was to be held for the 
benefit of objecting abutting property owners, and having already filed 
the consent of the only abutting property owner, appellants did not at- 
tend said hearing. Thereafter, they were not advised of the opposition 
of the RLA, nor of the fact that no further action had been taken on the 
closing. 

In fact, the objection offered by RLA was the only objection made 


and it was made upon the basis that the property "happens to be in Ur- 
ban Renewal Area Northwest Project 1... The RLA in 1965, succeeded 
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in closing the alley, an accomplishment in which the owners-appellants 
apparently had failed in 1960, due only to the intervention of the RLA, 


Thus, appellants at great cost to themselves, and relying upon the 
oral and written assurances of persons in authority in the District Gov- 
-ernment, in good faith did every act required of them to close the alley 
and thereafter were wrongly lulled into the justifiable belief that theal- 
ley had, in fact, been closed. 


They were never apprised of the intervention of the RLA and the 
apparent economic considerations to RLA which resulted in the non- 
closing. It is abundantly clear from the record that the RLA preferred 
to buy the alley from the District Government rather than from a pri- 
vate owner at the time of taking. Appellants were never contacted, how- 
ever, with regard to a sale to them of the alley footage, which it isrea- 
sonable to believe they would have readily purchased. The fact is, they 
were never asked to buy — only to do. 


In 2 Antieau, Mun. Corp., Sec. 16 A.09, the following pertinent lan- 
guage is found: 


"Assuming good faith on the part of the person who 
has occupied the land, his occupation must have been 
in reliance upon misleading conduct of the municipal 
corporation. In a few scattered cases judicial language 
has indicated that mere acquiescence for a long time 
on the part of the municipality in the erection of sub- 
stantial improvements on property intended for street 
or alley purposes is sufficient for an estoppel. For 
example, the Iowa Court has stated: 


It is well settled that while mere non-user 
will not of itself defeat public title to a - 
street, yet where there has been such non- 
user for more than ten years, accompanied 
by actual and notorious possession of land . 
by an individual as private property under 
a claim of right, an abandonment will be 
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presumed and the public right in the street 
will be extinguished.’ Kelroy v, City of Clear 
Lake, 232 Iowa 161, 5 NW2d 12, 17 (1942)." 

In a recent case, the Maryland Court of Appeals has stated: 
"In proper cases, where great injustice and loss would 
otherwise result, a municipality which had the power 
to act and did act by officials authorized to do'so as to 
induce another to expend efforts and monies, may be 

estopped to deny that its official and binding consent 
did not induce the expenditures." City of Baltimore 
v. Chesapeake Marine Ry. Co., 233 Md. 559, 197 A.2d 
821, 830 (1964). 


"The doctrine of estoppel may apply to the ea or as- 
sertion of a property owner in matters related to the 
vacation, abandonment, or discontinuance of a public 
way."' 11 McQuillin, Mun, Corp. (3rd Ed.), Sec. 30.209. 


The acts performed by the appellants and the acts of the District 
were strictly regular and authorized by statute. An irregularity oc- 
curred only when the District failed to notify appellants of non-closing 
because of objection by RLA. All of the acts performed by the District, 
of which appellants had knowledge, indicated an intention on the part of 
the City to abandon the alley, This, coupled with appellants' use andim- 
provement of the alley is sufficient to constitute an estoppel on the City. 
See Blennerhassett v. Town of Forest City, 117 Iowa 680, 91 NW 1044 
(1902). See also City of Los Angeles v. Borax, Consolidated, 20 F.Supp. 
69, aff'd. 9 Cir., 102 F.2d 52; 38 Am. Jur. Mun. Corp, § 670. 


Appellants have suffered a detriment of at least four hundred per 
cent or at least $123,000.00. Mr. Owen gave the property a value of 
$37,200.00, in accordance with the zoning at the time of taking, whereas 
ten years previously it had a value of $150,000.00 : 


The ludicrous result of the denial by the District of the appellants' 
application for closing is no more aptly illustrated than in Mr. Owen's 
knowledgeable testimony of valuation of use in accordance with the Lewis 
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Plan (JA 83), in which he outlines what a property owner could do with 
the subject property if he were willing to construct both street and al- 
ley housing in a neighborhood which had not seen new dwellings erected 
in over thirty years. 


Mr, Owen, therefore, turned to his only alternative, capitalization 
of income from the property at its highest and best use, a parking lot. 
Capitalizing the actual rental being received by the owners, Mr. Owen 
obtained a valuation of 20¢ per square foot. Property across the street, 
enjoying a similar use was bringing from $6.00 to $15.00 a foot! 


Under the Lewis Plan, which not only changed the zoning, but pro- 
hibited alley dwellings as such, the rear property would be useless, un- 
less the alley were converted to a 30 foot street with a 30 foot access _ 
street, It would then yield six 1,800 foot lots for single houses, at the 
rate of $1.50 per foot, or $2,700.00 per house site. (For economic house 
building, this would assume a $27,000.00 house in that alley.) 


The front lots facing Pierce Street would yield, according to Mr. 
Owen, twenty-one apartment units which, at $1,000.00 per unit for the 
ground as allowed by Mr. Owen would produce a value of $21,000.00. 
At the maximum, according to Mr. Owen, the property would be worth 
$37,200.00, as used in conformity with its Lewis Plan rezoning — this 
compared to an average valuation of $5.00 per foot if used as C-2 (with 
no difficulty presented by the alleys) for a valuation of $142,000.00. 


The testimony was that there were approximately 80 apartment 
units on the property when they were purchased. Even considering them 
still existing, but for the action of the Commissioners in lulling appel- 
lants into believing the area was closed, appellants could have had their 
80 units at the time of taking, which, based upon Mr. Owen's valuation 
of $1,000.00 per unit would produce a value of $80,000.00 with an annual 
return of $30,000.00. Capitalizing this at eight per cent would give a 
value of $375,000.00. 
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Thus, the absence of a determination of this question of title to the 
alley thwarted counsel, the court, and the jury in the orderly and just 
determination of appellants’ rights. 


I 


The Court Erred in Refusing To Advance C.A. 2710-65 Insofar 
as It Pertained to a Reversion to Its Original Zoning Classi- 
fication Which Had Been Unlawfully Downzoned 


As stated in I Rathkopf, Zoning and Planning (3rd Ed.) Ch, 27, p.17: 


"However, in some jurisdictions it is held that "before 
a Zoning Board rezones property there should be proof 
either that there was some mistake in the original zon- 
ing or that the character of the neighborhood has changed 
to such an extent that reclassification ought to be made. 
The burden of proof of original mistake or substantial 
change is upon the proponent of the change" ".’ Hardesty 
v. Board of Zoning Appeals, 211 Md. 172, 126 A.2d 621, 
623 (1956). 


This property, C-2, or second commercial, was, without any show 
of change, downzoned to R-4, or a residential zoning. Translated into 
dollar value, from $5.00 to $1.00 per foot, or from $142,000.00 to 
$28,000.00. The evidence showed that there had not been an R-4 dwell- 
ing (row house or tenement) constructed in this area for at least thirty 
years, but that it abounded in C-2 uses such as fur storage plants, junk 
yards and the like. Both as concerns pre-R.L.A. use and post-R.L.A. 
use, it is important to note that, within 250 feet of this site, along the 
east side of North Capitol Street, the ground had been rezoned and con- 
tinued in the zoning of C-2 or second commercial, and ‘that the sites 
were selling for anywhere from $7.00 to $14.00 per foot. (This was NE 
1 Redevelopment Land Area which had been completed some three 
years before and which was being sold at commercial rates to commer- 
cial users, and under restrictive deeds). 
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The telltale incident that evidenced the upside-downness of this 
case so far as proof is concerned, is that Government's expert apprais- 
er, one of the most experienced and best equipped appraisers in our 
court, had to dredge up five-year-old sales of properties located, in 
some instances, six miles from the subject property in an area in the 
city not even remotely comparable to this property. For instance, he 
had to offer, for comparison, a property at Benning Road and Southern 
Avenue, S.E., three and one-half miles from the Capitol, whereas sub- 
ject property is only 13 squares distant. 


The Court felt itself forced to disregard values of properties across 
the street from this property which had C-2 zoning and similar use, as 
against the remote R-4 sales in another part of the city. 


The Court, in its predeliction for properties of exactly the same 
zoning, refused evidence as to properties used of right for the same 
rental purpose as that allowed for the subject property, even though they 


were only three or four squares away, and current leasings were avail- 
able as against 5 year-old sales, Thus, appellants vainly sought to in- 
troduce evidence of rental of a similar parking lot at 3rd and MStreets, 
N.E. (The same tenant, Diamond Cab Company had offered to lease the 
subject property at the same rental it was then paying — $1,500.00 per 
month — but backed off because of the impending RLA proceedings). 


The failure to determine the proper zoning for consideration of 
value thwarted appellants, the court and the jury in the determination of 
the just compensation for this property. 


CONCLUSION 


For the foregoing reasons, the judgment of the District Court should 
be reversed, 


Respectfully submitted, 
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OPINION BELOW 
The district court did not write an opinion. The 


jury's verdict appears at page 360 of the Joint Appendix and 


the judgment at pages 361-362. 


l1/ References to the Joint Appendix will be cited as JA, to 
the Nash brief as N.Br., to the Appendix of this brief as 


App. 
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JURISDICTION 
The District of Columbia Redevelopment Land Agency 
brought this proceeding to condemn land in connection with 
the Northwest Urban Renewal Area Project No. 1. Jurisdiction 
of the district court was invoked under the Act of March 1, 
1929, 45 Stat. 1415 et seq. (16 D.C. Code secs. 619-644); the 
Act of December 23, 1963, 77 Stat. 577-581, Pub.L. 88-231 (16 


D.C. Code secs. 1351-1368, 1961, Supp. III); and the District 


of Columbia Redevelopment Act of 1945, 60 Stat. 790 (5 D.C. 
Code secs. 701 et geq.). Jurisdiction of this Court is in- 
voked under 28 U.S.C. sec. 1291. 
STATEMENT 

This is an appeal by the former owners from a judg~ 
ment determining just compensation for the condemnation of 
three parcels of land (NW 1-517, 518, 520) in Square 620 in 
the District of Columbia (JA 361-362). An appeal has also 
been taken by the Agency (No. 20,491). These parcels were lo- 
cated on Pierce Street, N.W., between First and North Capitol 
Streets, N.W., where they mm between M and L Streets, N.W. (JA 


224)+ The public use for which the property was taken was the 
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clearance and prevention of slum and blighted areas in connec- 
tion with Northwest Urban Renewal Project No. 1 (JA 1, 19). 
By estimated compensation paid to the court and declaration of 
taking filed on October 29, 1965, an estate in fee simple ab- 
solute was immediately acquired (JA 19). | 

These parcels were owned by Donald s. and Sylvia K. 
Nash, husband and wife (JA 85; Pl. Ex. 2, JA 225). At the 
time of the taking, they were zoned residential (R-4) and were 
separated from each other by alleys owned by the District of 
Columbia. The neighborhood in which these parcels were locat- 
ed was described by the defendants' expert appraisal witness 
as residential with a few nonconforming uses (JA 153-154). 
When these parcels were first acquired by the defendants, there 
were 16 buildings on them which "needed considerable improve- 
ment” (JA 87). Since the buildings were worth $100,000 and it 
would cost about $100,000 "to put them in habitable condition," 
Nash decided he could get a better return on his investment by 
tearing them down and leveling the land (JA 87). So, at the 


time of taking, the land was used as a parking lot--its highest 


and best use according to witnesses on both sides (JA 64, 81-82, 


182). 
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On the same day as the taking, October 29, 1965, the 


defendants filed an action to compel the Commissioners of the 


District of Columbia to close the alleys and to reinstate a8 


former zoning classification (Nash v. Tobginer, Civil Action 
2710-65, App. 29). Just before the condemnation trial, the 
defendants were granted a hearing on their motion for consid- 
eration of the alley closing (JA 27, 28-53). The district 
court ruled that the defendants' request to have their parcels 
valued as though the public alleys separating them were closed 
was moot. The court stated (JA 49): 


So far as the alley situation is con- 
cerned, it seems to the Court that the ac- 
tion of the Commissioners is required. - 
sent the action of the Commissioners there 
is not a closing which permits you to claim 
the alley as part of the property that is 
being condemned. 


* * * * * 


* * * the closing of an alley is not 
just a ministerial act. 


naa 


During trial, Mr. Nash said that he acquired the parcels 

in 1954 (JA 85). However, the complaint filed in Nash v. 
Tobriner states that 1956 was the time of acquisition (App. 
29, 31): "Plaintiff purchased said property on September 28, 
1956 * * *." Also indicating that 1956 was the correct time 
are several of defendants’ exhibits (JA 307, 308). 
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During the condemnation trial, the defendants wanted 
to present testimony valuing the parcels as though they were, 
in fact, zoned commercial (C-2) at the time of the taking. They 
argued that the Lewis Plan in 1958 wrongly zoned the area of 
their lots residential (R-4) (JA 96). The district court did 
not permit such an attack on the 1958 Lewis Plan; however, the 
court agreed with the defendants that their moras could in- 
clude value based upon reasonable probability of rezoning from 
residential to commercial (JA 152-153). 

A jury trial was held in June 1966 on the issue of 
just compensation. A verdict was returned on June 17, 1966 
(JA 360), and judgment was entered on the verdict on August 8, 
1966 (JA 361), from which both sides have appealed (JA 362). 
Critical data pertaining to the determination of just compensa- 


tion are presented in the following chart: 

Size Landowners' Government's Verdict 
Parcels (sq. ft.) Total Valuation Total Valuation 
(NW1-517 (7,600 $142,000 (Doyle)3/ $56,576 (Owen) $90,000 
(NW1-518 (5,690 150,000 (Nash) 4/ 
(NW1-520 (15,110 


Whether Doyle's testimony was erroneously allowed in evi-~- 

dence and constitutes substantial evidence is the subject 
of an appeal taken by the District of Columbia Redevelopment 
Land Agency in appeal numbered 20,491. That appeal has been 
consolidated with the defendants' appeals for oral argument. 


This valuation conclusion was stricken by the court (JA 
143-146). 
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STATUTES INVOLVED 
7 D.C. Code sec. 305 provides as follows: 


Whenever the title in fee simple tO an en 
tire square is vested in one person or tenants 
in common or. partners, and such owner or owners 
desire to improve said square by the erection 
thereon of a building covering not less than 
two-thirds of the area thereof, or to use said 
square for the purpose of some business enter- 
prise, the commissioners are authorized, in 
their discretion, to order any alley or alleys 
in such square to be closed, and a copy of said 
order shall be filed with the surveyor and re- 
corded of deeds of said District for record. 
(Emphasis added.) 


7 D.C. Code sec. 401 provides: 


The Commissioners of the District of Colum- 
bia are authorized to close any * * * alley, or 
any part of any * * * alley, in the District of 
Columbia when, in the judgment of said commis= 
sjoneys, such * * * alley, or such part of a * 

* * alley, has been rendered useless or unneces~ 
sary, the title to the land embraced within the 
public space so closed to revert to the owners 
of the abutting property subject to such compen~ 
sation therefor in money, land, or structures as 
oners of istr (2) a 
in their judgment, may find just and equitable, 
* * * Provided Further, That the said closing by 
said commissioners is made expedient or advisable 
* * * by reason of the acquisition by the District 
of Columbia or by the United States of America for 
* * * public purposes, of all the property abut- 
ting on the * * * alley, or part of * * * alley, 
proposed to be closed or for other public reasons: 
And provided further, That the proposed closing of 
any * * * alley, or any parts thereof, as provided 
for in this chapter shall be referred to the Nation~ 
al Capital Planning Commission for its recommenda- 
tion. (Emphasis added.) 
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SUMMARY OF ARGUMENT 
I 

The law is clear that the value of land in condemna- 
tion proceedirgs must be determined as of the date of taking, 
and in its factual condition at the time. On the date of tak- 
ing, October 29, 1965, the defendants' three parcels of land 
were zoned residential, as they were first zoned in 1958, and 
were separated by public alleys on lands owned by the District 
of Columbia, a condition which had existed since 1890. Thus, 
the district court correctly refused to permit the parcels to 


be valued as though they were zoned commercial and as if the 


public alleys were closed and the lands ‘transferred to the de- 


fendants. 

The statutory provisions are clear that only the Com- 
missioners of the District of Columbia can close public alleys 
and that such action is discretionary. The Commissioners never 
gave any assurances or acted to close the public alleys or to 
set a price at which those lands could be transferred to the 
defendants. Furthermore, it is good coordination and good gov- 


ernment that the Commissioners did not close the alleys and 
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transfer the lands to private parties when some other agency 
of the Government would have to buy them back again, since 


those lands were originally included within Northwest Urban 
Renewal Area Project No. l. 
II 
With regard to the zoning, the district court did 


not permit a collateral attack on the 1958 zoning plan. How- 
ever, the court went on to state that the probability of re- 
zoning to commercial may be considered in valuation, but the 
parcels should not be valued as if such rezoning were an ac~ 
complished fact. The failure of the defendants to introduce 


admissible evidence showing any probability of rezoning was 


not due to any error on the part of the district court. For 


example, defendants did not know the zoning of certain lands 
involved in sales they wished to introduce into evidence. The 
court advised them on the matter and gave them ample time to 
determine the zoning. They did not bother to do so. The court 
was willing to admit such evidence, but without knowledge of 
their zoning, they were irrelevant. Certainly zoning as a re- 


striction upon the use of land affects value. 
IIl 


The defendants were investors in real estate in the 


District of Columbia. From the nature of their testimony, it 


-9 «- 


was clear that they were really seeking value for their business 
losses and frustration of plans. The law is well-established 
that these are not included in just compensation. Their busi- 
ness plans to demolish the residential buiddings and then sell 
or lease the parcels to fish merchantswere indeed frustrated 
by residential zoning. When their request that. the public al- 
leys be closed and transferred to them was not granted, another 
aspect of their plans~-greater flexibility of use for a large, 
single parcel--was indeed frustrated. Clearly, just compensa- 
tion does not include valuation for the frustration of an in- 
vestor's hopes and plans. 

ARGUMENT 

I 


LAND MUST BE VALUED AS IT EXISTS | 
ON THE DATE OF TAKING 


At the time of the taking, October 29, 1965, the 
three parcels of land owned by the defendants ae zoned R-4, 
as they were originally zoned by the Lewis Plan in 1958, and 
were separated by public alleys owned by the District of Colum- 


bia, a condition which existed at the time the defendants ac- 


3/ 
quired these lands in 1956. It is well-established that the 


The alleys, as they appeared at the time of condemnation, 
came into existence in 1890 (Records, Office of the Sur- 
veyor, District of Columbia). 
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value of land in condemnation proceedings must be determined 

as of the date of taking. United States v. Miller, 317 U.S. 
369, 374, 381 (1943); Danforth v. United States, 308 U.S. 271, 
283 (1939); United States v. Dow, 357 U.S. 17, 20-22 (1958); 
Murray v. United States, 76 U.S.App.D.C. 179, 130 F.2d 442, 

444 (1942); R Corporation v. District of Columbia, 122 
U.S.App.D.C. 41, 43, 351 F.2d 740, 741 (1965). Thus, the dis- 
trict court correctly refused to permit the parcels to be val-~ 
ued as though they were, in fact, zoned C-2 and the alleys were, 
in fact, closed and transferred to the defendants. 

A. The alleys were never closed. - The alleys here 
involved were not merely easements for public passage, etc., 
but were, in fact, owned in fee by the Government. The act of 
closing an alley is a discretionary act of the District of 
Columbia Commissioners and is in no sense ministerial. 7 D.C. 
Code secs. 305 and 401. To compel the Commissioners to close 


the alleys and convey them to the defendants would go far be- 


yond an action in the nature of nents. Laughlin v. Reynolds, 


90 U.S.App. D.C. 414, 196 F.2d 863 (1952); Wilbur v. United 
States, 281 U.S. 206, 218-219 (1930). A further complication 
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if such an order were ever granted is that, by 7 D.C.Code sec. 
401, the Commissioners are directed to set compensation for 
the transfer of any alleys it closes. As the district court 
pointed out (JA 49): 


So far as the alley situation isk concern- 
ed, it seems to the Court that the action of 
the Commissioners is required. Absent the ac- 
tion of the Commissioners there is not a clos- 
ing which permits you to claim the alley as 
part of the property that is being condemned. 


* * * * * 


* * * the closing of an alley is not just 
a ministerial act. 


The District of Columbia certainly is ide bound by 


any possible unauthorized acts or assurances of its agents. 

See generally, 31 C.J.S., Estoppel, sec. 142(b) , pp. 7067717 
(1964 ed.); 28 Am.Jur.2d, Estoppel, sec. 130, DDE 797-799 (1966 
ed.). The statutory »rovisions are clear that only the Commis- 
sioners can close public alleys and that such action is discre- 
tionary. The Commissioners never gave any assurances or acted 
to close the public alleys or to set a price at which those 
lands could be transferred to the defendants (JA 42, 49). Any- 


one else lacked authority to do so. 
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Where a government agency plans to use certain land 
in a public project, there is no reason why that agency should 


not inform some other body of the Government, so the land will 


not be sold off, only to be reacquired. This sounds like good 
6/ 


coordination and good government. At the time the defendants 
first requested the alleys to be closed in 1957, the lands were 
included in plans for urban renewal. Defendants' real estate 
appraisal expert, Frank Doyle, so indicated (JA 186): 


*& * ® I had worked on this property, 1957. 

I have an ad here that I had printed show- 
ing the date and so forth. * * * And I 
told them frankly that the situation, that 
I’ thought that this might be changed, that 
the RLA were in these hearings and I didn't 
know how long they would be there. I felt 
under the circumstances I should proceed and 
just forget about it. 


On November 8, 1957, the National Capital Planning Commission 
approved the Preliminary Draft of the Northwest General Urban 
Renewal Plan (JA 327), which encompassed the defendants' parcels, 


and indicated that Pierce Street itself might be closed (JA 333). 


6/ It certainly would be the subject of public criticism if 
the District of Columbia sold its own land, only to buy 
it back again at a higher price. 
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In 1957, the defendants filed an application to have 
the alleys closed in accordance with 7 D.C. Code sec. 305 (App. 
31). On that basis, the alleys definitely should not have 
been closed. 7 D.C. Code sec. 305 provides that the comnission- 
ers can close alleys "[w]henever the title in fee simple to an 
entire square is vested in one person or tenants in common or 
partners.” Donald S. and Sylvia K. Nash did not ‘have title to 
the entire square, but only to three parcels, NW1-517, 518 and 
519, in Square 620 (JA 394, 6-17). However, notice was sent 
to them to attend a public hearing to determine "the question 
as to any property rights which may be affected, or as to the 
equity, justice or advisability of the closings described * * 


*." (JA 228.). The closing of public alleys in Square 620 


was specifically listed on the agenda (JA 229). The defendants 


ignored this notice and neither attended the hearing nor sent 
a representative. When the Commissioners acted to close those 
streets and alleys proposed for closing at the hearing, the al- 
leys in Square 620 were understandably not among them (JA 236- 
239). Notice was given of the closings (JA 32, 41). 

To appraise the parcels as though the alleys were 


closed and conveyed to the defendants, when in fact they were 
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not, would be to totally disregard the ownership of these pub- 
lic alleys by the District of Columbia, an existing fact for 
many years, and to permit the defendants to receive compensa~ 
tion based upon an impossible use. 

Be one = 
to $-2. - The parcels were originally zoned R~4 by the Lewis 
Plan in 1958. The zoning was never changed from that time to 
the time of condemnation. In a condemnation action, parties 
cannot attack the validity of a zoning ordinance where ample 
opportunity for direct attack existed prior thereto. Robinson 
v. Commonwealth, 335 Mass. 630, 141 N.E.2d 727, 728 (1957); Board 


of Comy'’s, of State Institutions v. Tallahassee Bank and Trust Co,, 
100 So.2d 67, 68-70 (Fla. 1958); 


Inc, v. State Roads Commission, 146 A.2d 558, 564-565, 218 Md. 236 


LU a defendants never requested consideration of the probabil- - 
of the alleys being closed. So this Roropten was not bee 
fond £ e EVAL RAT te OIE CR nog ne before Enis alhou 
Freeman, 1 p.D.C. ’ 
, 108 U.S.App.D.C. se 280 F.2d 629 (1964 


Washington Terminal Company. 
nv. Johnson, aD UF S.App.D.C. 230, 243 F.2d 653 1957 
gaabe Tae a BBP 5S; Fozd 831 (1948). £12372; Brownv 
< mepresented, i i Seer "nave been considered. eta see ee ° 
feretee a proach oreKee the cfés ing oF a P public q gites one ty ¢ pure 


and “conveying of fp at Ree ears invo 28 orhers hie, phe over TEs} 


own land. Actions the Government concern tas its own propert 
a certain stations by nature which actions regu ating the roperty « 0! 
others do not have. Cf. Alabama v. Texas, 347 U 272, 573 

(1954), where the power of Congress fo regulate oe ea ae oe fed. 
eral property was described as "plenary.' 


(1958). ‘Twice in 1958, the defendants applied for rezoning of 


their parcels to C-2 (Complaint in Nash v. Tobriner, Civil Action 
2710-65, App. 34 ). These requests were unanimously denied by 
the Zoning Commission as not being in conformity with the report 
and recommendation of the Zoning Advisory Council (JA 322, 324). 
The defendants did not appeal. 

"To appraise the land as though the change had occurred, 
when in fact it had not, would be to totally disregard restric 
tions upon use, which had been imposed by competent authority 
for many years, and to permit the owner to receive compensation 
based on a prohibited use." United States v. 50 es oO 
in New York, 149 F.Supp. 749, 752 (E.D. N.Y. 1957), aff'd, United 
States v. Meadow Brook Club, 259 F.2d 41 (C.A. 2, 1958), cert. 


den., 358 U.S. 921. Thus, the district court correctly concluded 
that the probability of rezoning could be considered, but the 
parcels should not be valued as if such rezoning were an accom- 


plished fact (JA 152). 


8/ Where opportunity exists for such a showing of probability 
of rezoning, as has been given here, a collateral attack 
upon the eaaetne zoning a ieee would be purely oes 

ic. See, Boa a nsti v. Tallahassee 
Rank and Trust Go-1 supra, at pp. 69-70; Se eeeional_Salesl of 
Aeronautics, Inc, v. State Roads Commission, supra, at p. 565. 


THE DISTRICT COURT GAVE TO THE 
NASHES EVERY OPPORTUNITY TO SHOW 
VALUATION BASED ON A REASONABLE 
PROBABILITY OF REZONING 
Existing zoning does not limit the highest and best 
use of land, if the demands of the commnity mke rezoning 


reasonably probable. The probability of such rezoning my be 


considered’ as affecting value at the time of taking, but the 


parcels should not be valued as if such rezoning were an 
accomplished fact. H_& R Corporation v. District of Columbia, 
122 U.S.App.D.C. 41, 351 F.2d 740, 741-743 (1965); Wolff v. 
Commonwealth of Puerto Rico, 341 F.2d 945, 946-947 (C.A. 1, 
1965); Rapid Transit Company v. United States, 295 F.2d 465, 
466-467 (C.A. 10, 1961); United States v. 50,8 Acres of Land 
in New York, 149 F.Supp. 749, 751-752 (E.D. N.Y. 1957), aff'd, 
United States v. Meadow Brook Club, 259 F.2d 41 (C.A. 2, 1958), 
cert. den., 358 U.S. 921. 

Thus, the district court was correct when it said 
that the probability of rezoning could be considered in valua- 
tion (JA 152-153): 

MR. HANNAN [counsel for defendants]; 

‘It is my position, if Your Honor please, 

that I may show that this property was im- 

properly zoned, (a), and (b), that this 


‘property today has a reasonable probability 
of rezoning. 
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THE COURT: I will permit you to show 

the reasonable probability of rezoning based 

on any evidence you my have as to that, or 

this witness my have as to that. But I 

don't think we can go back into the zoning 

that existed prior to the Lewis Plan. 

The defendants attempted to show the probability of 
rezoning by questioning the Redevelopment Land Agency's expert 
appraisal witness, Thornton W. Owen (JA 75). The court advised 
them to present their case through their own witnesses (JA 
76-78). Disregarding the court's advice, the defendants went 
beyond the scope of cross-examination and asked Mr. Owen about 
the probability of rezoning. The witness stated: "I think 
the probability would be very remote" (JA 79). To persuade 
this Court that the Lewis Plan incorrectly zoned their prop- 
erty R-4, the defendants assert that the “evidence showed 
that there had not been an R-4 dwelling (row house or tenement) 


constructed in this area for at least thirty years, but that it 


abounded in C-2 uses such as fur storage plants, junk yards and 


the like" (Br. 23). The record, on the other hand, shows (JA 


153-154): 
BY MR, HANNAN: 


Q. Mr. Doyle, could you describe the 
neighborhood of the instant property? 
A (By Mr. Doyle, defendants' expert appraisal 
witness), As of this time or when I first 
became acquainted with it? 
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THE COURT: The date of taking. 


Q. As of the date of taking, October 
of 1965. A. As of the date of taking, this 
neighborhood was made up of one to three- 
family dwellings. Mr. Nash's property, the 
subject property, a few other non-conforming 
places other than Mr. Nash's, fur company, 2 
junk shop, next to that to the east, a junk 
shop on First Street, between L and M, or L 
and Pierce Street, * * * 

Q. What was the prevailing use of the 
square as of the time of taking? A. As of 
the time of taking, of course many of these 
dwellings or buildings were occupied as resi- 
dences, with the exception of the four that I 
have mentioned, in addition to a couple little 
business places that had been converted from 
houses, 


Q. Could you tell us -- you said this 
was a non-conforming use? A, Yes. 


The fact that an area had been built up in the past, and hence 
there had not been new housing constructed in recent years, 
does not alter the fact, as defendants’ own witness testified, 
that it was a predominantly residential neighborhood. 

Zoning affects the availability of land for certain 
uses and its market value. Certainly, sales and rentals of 
properties of different zoning and of no relevance in showing 


probability of zoning change should be excluded. Thus, the 


court correctly excluded evidence as to the rental of the 


Diamond Cab Company depot, service and parking lot located 
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at Third and M Streets, N.E. (JA 81-82, 89). Its use went 
beyond that of a mere parking lot, and it was located on 
industrial ground, C-2 (JA 81-82, 89). As the court stated 
(JA 90): “Parking lots my be in mny different zoning cate- 
gories and the amount paid for it based on many different 
circumstances. I will permit testimony of property zoned 


as the property in question is zoned." 


A possible factor showing the probability of zoning 


change would be the sale of similarly zoned comparable proper - 
ties in the area at prices which indicate that the market is 
influenced by that probability. The record shows the court 
willing to admit such evidence (JA 94-96): : 


THE COURT: We understand you correctly, 
do we, Mr. Nash, that these three properties 
that you have mentioned specifically are R“~ 
properties? 


THE WITNESS: As far as I know. I 
couldn't say absolutely, because I don't know. 
I haven't checked the zoning recently on them, 
But I was under the impression they all are. 


THE COURT: Gentlemen, I want to conduct 
this trial in as orderly a fashion as possible. 
Perhaps it would be the fair thing to' adjourn 
early, * * * and then you can check the prop- 
erty mentioned so that we will know what the 
zoning is, * * * 


* * * * 
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(Thereupon, at 12:10 p.m., a recess was 
taken until 1:30 p.m.) 


* * * * * 


THE COURT: You gentlemen have the infor- 
mation? 


MR. HANNAN: Yes, sir, if Your Honor, 
please. We do not have the fine mp here. So 
far as we can determine, we cannot say posi- 
tively that three of those are in the R-4 dis- 
trict, As you know, what was issued to us in 
the regulations is so fine that you can't see 
numbers of houses or lot numbers. None of 
those on there. So we cannot meet the require-~ 
ment of the Court that we show that each of 
these was in the R-4 district. And therefore, 
under Your Honor's ruling I mst withdraw my 
question. 


THE COURT: Have you called the Board of 


Zoning Adjustment? They have an accurate mp, 
They can tell you where all these properties 
are. 


MR, HANNAN: Actually, Your Honor, we had 
not. We didn't have the time between the time 
what we were doing -- 


THE COURT: There is always somebody there, 
Mr. Hannan, 


MR, HANNAN: I know there iS. I know there 
is. But, as I say, we looked here, and there is 
one of the properties that would appear to be, 
‘and the others are on the border and we don't 
know which side the line runs, 


S yal o 


If anything comes through the record of this case, 
it is the fairness of the district court to both sides, The 
above-quoted portion of the transcript depicts a court will- 
ing to allow evidence of sales which could possibly show in- 
flated value due to the probability of meronines It was 
simply due to the defendants' lack of knowledge of the zoning 
of the properties that the sales never went into evidence, 
The defendants did not even request additional time to properly 
determine the zoning of these possible “comparable sales," 
Thus, it is clear that the court was not the one in Sec 

III i 
JUST COMPENSATION DOES NOT 


INCLUDE VALUATION FOR FRUSTRA - 
TION OF BUSINESS PLANS 


The law is clear that just compensation under the 


Fifth Amendment of the Constitution does not include value 
for business losses or frustration of plans, Omnia Co. v. 


United States, 261 U.S. 502, 508-511 (1923); United States v. 


9/ An appellate court does not retry the facts of a case. 
The defendants, in their brief, present new facts for the 
first time on appeal and distort the facts established by the 
record below. To present the true picture and to correct the 
more basic errors contained in the Nash brief, we show the 
facts of the case in Appendix A to this brief (pp. 25-28). 
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Grand River Dam Authority, 363 U.S. 229, 236 (1960); Bothwell 
v. United States, 254 U.S. 231, 232-233 (1920); United States 


ex rel, T,V,A, v. Powelson, 319 U.S. 266, 281-285 (1943); 
Mitchel] v. United States, 267 U.S. 341, 344-346 (1925); 
United States v. Petty Motor Co., 327 U.S. 372, 377-378 
(1946); United States v. Honolulu Plantation Co., 182 F.2d 
172, 177, 180 (C.A. 9, 1950), cert. den., 340 U.S. 820; United 
States v. Payne, 368 F.2d 74, 76-77 (C.A. 4, 1966). This is 
true because there is no taking of these things by the con- 
demor. In essence, this is the basis of the defendants’ 
appeal, 

The defendants purchased the parcels of land in 
1956 as an investment. Mr. Nash, the record indicates, has 
been an active investor in Washington real estate for 45 years 
(JA 92). As to the specific parcels of land in issue, he stated 
(JA 87): 

When I bought it, it had, I think, 

‘sixteen buildings on the property, and 

eighty-some apartment units that were in 

‘very bad repair. And I debated over a 

period of several months as to whether to 

'yepair the buildings or to remove them 

iand sell it for commercial use. 


* * * * * 
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Well, my thinking at the time was this: 
that I had a piece of property with buildings 
on it which needed considerable improvement, 
and I figured it had a value at that:time of 
probably, for the eighty-some units, of about 
$100,000, .And I figured I would have to spend 
probably another hundred thousand to put them 
in habitable condition. And at the same tim, 
I felt I would resell the ground if it was 
clear, * * * JI would have a $200,000 invest- 
ment in it after I put the improvements in it. 
And of course in remodeling it is something of 
a strain to have the work done and do it. So 
I decided it would be better for me to have the 
buildings removed. And at that time, the fish 
merchants in Southwest Washington were being 
pushed out and I was fairly close to the Fifty 
{sic Fifth] and Florida Avenue market. And my 
feeling was that I would remove the properties 
[buildings] and then approach some of those 
people to sell or lease the property'to them 
for that type of use. So I gave contract out 
to have them all removed. And as is usually 
done in case like that, I left the wall up and 
temporarily used it for parking. 10/ 


From Mr. Nash's testimony, it is abundant ly clear 
that when the Lewis Plan in 1958 zoned the area of these par- 


cels R-4, his business plans to sell or lease the properties 


to fish merchants were, indeed, frustrated. Furthermore, 


10/ The Nash brief indicates that the decision to tear down 

the buildings which "improved" the land was made in reli- 
ance that the alleys would be closed (Br. 18-22). The land- 
owner's testimony shows that this is not accurate. 
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when his request that the alleys be closed and transferred 
to him was not granted, another aspect of his plans--greater 


flexibility of use for a large, single parcel--was frustrated. 


During trial, and now on appeal, the defendants are asking 


that they be compensated as though their hopes were realized, 
Clearly, the law does not require just compensation 
to include value for the frustration of business plans. 
CONCLUS ION 
For the foregoing reasons, the judgment should not 
be reversed on the basis of the defendants‘ appeal. 
Respectfully submitted, 


EDWIN L, WEISL, JR., 
Assistant Attorney General. 


ROGER P. MARQUIS, 
ANTHONY C. LIOTTA, 
WILLIAM M. COHEN, 
Attorneys, Department of Justice, ' 
Washington, D, C,, 20530. 
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APPENDIX A 

THE NASH BRIEF IS FACTUALLY INACCURATE 

We have pointed out the facts that: 

1. The condition of the area at the time of taking 
was essentially sesidenttal (supra, pp. 17718); 

2. The decision to tear down the residential build- 
ings on the parcels when purchased by the defendants was a 
business and investment decision not based upon consideration 


of the alleys being closed (supra, pp. 22-23). 


The defendants assert the valuation testimony of 


Thornton W. Owen, the Agency's expert appraisal witness, that 
"Capitalizing the actual rental being received by the owners, 
Mr. Owen obtained a valuation of 20# per square foot" (N.Br. 
22). The defendants rented their parcels as a parking lot to 
A&C Adjuster, e for $500 per month (i.e., about 20¢ per square 
foot) (JA 57). a! That figure was capitalized by Owen, re- 
sulting in his valuation conclusion of $56,576 (3A 57, 64). 

The Nash brief asserts that "Mr. Owen gave the property a value — 


of $37,200.00, in accordance with the zoning at' the time of 


een nnennen nna ee 
-]J/ Owen testified that that rental "was ores for what 
most people would pay for vacant parking areas in outly- 
ing SECLOAGES 57). 
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taking, whereas ten years previously it had a value of 
$150,000.00" (N. Br. 21). Owen's final valuation was $56,576 
(JA 57, 64). He did not agree that the property had a value 
of $150,000 at any time. The only basis for the $150,000 fig- 
ure was Mr. Nash's self-assertion without any other factual 
basis (JA 87). He never said what he actually paid for the 
property. 

Owen's valuation conclusion was based upon capitali- 
zation of income; however, he used the market data approach 
(comparable sales) as a check on the lands' highest and best 
use (JA 56-64). The check consisted of valuing the parcels 
for residential use by analyzing comparable sales (JA 58-64). 
The result was a valuation of $37,200, if the parcels were 
developed for a residential use (JA 64). This substantiated 
that the highest and best use of the parcels was as a parking 
lot (JA 58-64, 81-82). Defendants’ expert appraisal witness, 
Frank Doyle, was in agreement (JA 182). The defendants as- 
sert that Owen's capitalization rate was based upon a revoca~ 
ble nonconforming use of the parcels, when actually the use 


was not revocable (N. Br. 15). However, that is only a half- 


truth because Owen had further testified (JA 58): "And tak- 


ing into consideration the ground in the downtown business 
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area, under modern office buildings, rents for 6 or 7 per cent, 
I felt that 8 per cent was a fair return for this type of prop- 
erty.” | 

The defendants assert that they could have had 80 
apartment units on their land at the time of taking, which 
would be worth $1,000 per unit, thus resulting in an $80,000 
apartment house (N. Br. 22). Such an apartment house, they 
assert, without any evidentiary basis, would yield an annual 
return of $30,000, which amounts to a return of 37.5% on the 
assumed value. They then capitalize that figure at 8 per 
cent to arrive at a value of $375,000 (N. Br. 22). This type 
of valuation is wrong and is being raised for the first time 
on appeal. The defendants’ parcels were used as a parking 
lot and did not have apartment or residential buildings on 
them at the time of the taking. Defendants’ own expert ap- 
praisal witness testified that the highest and best use of 
the parcels was as a parking lot (JA 182) and valued it at 
$142,000 (JA 166, 179-180). There is no support in the rec- 
ord for any possible future income from nonexisting apart- 


ments. 


Defendants further assert that they "have suffered 


a detriment of at least four hundred per cent or at least 
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$123,000.00" (N. Br. 21). But their own expert appraisal wit- 


ness testified that in his opinion the parcels were worth 


$142,000 (JA 166, 179-180) , and the judgment was for $90,000 (JA 


Defendants make other assertions of matters not shown 
by the record as if they were proven facts. They say that prop- 
erty across the street was bringing $6 to $15 per square foot 
(N. Br. 22), that nearby sites were selling for $7 to $14 per 
square foot (N. Br. 23), and that Diamond Cab Company offered 
to lease their parcels for $1,500 per month but did not do so 
because of RIA proceedings (N. Br. 24). None of these state- 


ments has evidentiary support in the record. 
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APPENDIX B 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


DONALD S. NASH, 
1816 Bryant Street, N.E., 
Washington, D. C. 


Plaintiff 
Vv. 
WALTER M, TOBRINER, Commissioner, 
District Building, 
Washington, D. C. 
CHARLES M. DUKE, Commissioner, 


District Building, 
Washington, D. C. 


FILED 


OCT 29 1965 


JOHN B. DUNCAN, Commissioner, 
District Building 
Washington, D. C. 


* Harry M. Hull, Clerk 


As members of the Board of Commissioners 
of the District of Columbia 


and 


WALTER M. TOBRINER, 
District Building 


Washington, D. C. Civil Action No. 


CHARLES M, DUKE, URE oe 


District Building, 
Washington, D. C. 


JOHN B. DUNCAN, 
District Building 
Washington, D. C. 
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GEORGE B. HARTZOG, Director, 

National Park Service, 

C Street between 18th & 19th Sts., N.W.,: 
Washington, D. C. 

J. GEORGE STEWART, 

Room SB 15, 

United States Capitol Building, 
Washington, D. C. 


As members of the Zoning Commission of 
the District of Columbia. 


Defendants 
COMPLAINT (EQUITABLE RELIEF) 
COUNT I 
1. The jurisdiction is based upon Section 11-306, 


District of Columbia Code (1961 Ed.). Plaintiff, Donald S. 


Nash, is a citizen of the United States ‘and a resident of the 


District of Columbia, Individual defendants are citizens of 
the United States and residents of the District of Columbia, 
and are sued in their official capacity as Commissioners of 
the District of Columbia and as members of the Zoning Commis- 
sion of the District of Columbia. 

2. Donald S. Nash is the owner of Lots 132 through 
137, 144 through 153, and 849 through 852, in Square 620 in 
the District of Columbia, which said lots comprise almost the 
whole of the subject square and abut on both sides the alleys 


thereof, as is shown by the plat attached hereto. 
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3. Plaintiff purchased said property on September 28, 
1956, and has owned said property since that time. 

4. On or about March 1, 1957, plaintiff petitioned 
the defendant Commissioners of the District of Columbia, in ac- 
cordance with District of Columbia Code (1961 Ed.) §7 Sec. 305, 
to close certain alleys in Square 620, said alleys abutting 
Lots 132 through 137; 144 through 153, and 849 to 852, being 
described as A and B on the plat attached hereto., In connection 
with the closing of said alleys the defendant Commissioners re- 
quested that plaintiff deposit certain monies for the closing 
and abandonment of water mains located therein. Said monies 
were deposited by plaintiff on March 1, 1957 and additional 
monies were deposited on December 2, 1959, the water mains 
abandoned, the alleys physically closed and, Sorenene to a per- 
mit issued by the defendant commissioners on December 17, 1957, 
the entire property enclosed with a brick wall and a driveway 
constructed. Subject property has been used as a parking lot 
since November, 1957. 

5. On or about March 26, 1960, plaintiff was informed 
by defendants, their agents and/or servants that since all re- 
quirements for said closing had been satisfied, the return of 


his deposit was recommended and forthwith said deposit in the 


amount of $560.00 was returned to the plaintiff. 
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6. Early in 1965, the plaintiff, through his broker, 
entered negotiations with the District of Columbia Redevelop- 


ment Land Agency for the sale of said property. It was at this 


time that the plaintiff was informed by the Redevelopment Land 


Agency that he did not own the 3287.2 square feet comprising 
the alleys in Square 620 which he had been led to believe had 
been closed by defendants. 

7. Upon receipt of this information, plaintiff in- 
quired of the District of Columbia Surveyor as to the closing 
of the alleys, and was told by letter dated July 23, 1965, that 
said closing had been recommended against by an advisory group, 
the Coordinating Committee of the National Capital Planning Com- 
mission at the behest of the District of Columbia Redevelopment 
Land Agency on July 26, 1960, and that no action had been taken 
concerning said closing. Plaintiff had never been informed 
that said alleys were not closed and, in fact, acted in reliance 
upon the information that they had been closed, having been told 
by defendants, their agents and/or servants that he had satis- 
fied all requirements for said closing and having his deposit 


returned. 
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8. Plaintiff avers on information and belief that 
the closing of alleys in the District of Columbia on behalf 
of abutting ownerships has been and is a summary proceeding, 
denied only in those instances where the service of conven- 
ience of other ownerships might be impeded or the health and 
safety of others affected; that the only other affected owner- 
ship herein had consented to the closing of the alleys and 
that no health or safety factor was involved; and that the 


failure of the defendants to further act upon the request of 


the petitioner was arbitrary and capricious and without any 


valid basis. 
COUNT II 


1. Long prior to the porcnase of the subject prop- 
erty by the plaintiff in 1956, the property had been zoned sec- 
ond commercial (equivalent to the present C-2). Because of 
its value as property zoned second commercial, the plaintiff 
had purchased it knowing of the greatly limited amount of this 
type of land in the District of Columbia. Subsequently in 
May of 1958, over the objections of the plaintifé, the defend- 
ants inaugurated the so-called Lewis Plan for zoning ‘in the 
District of Columbia whereby plaintiff's land became zoned as 


R-4 and as such its value diminished by approximately 75%. 
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The aforesaid downzoning was arbitrary, capricious 
and confiscatory of plaintiff's real property rights; and was 
erroneous in that the residential zoning thus created was sur- 
rounded by mixed commercial uses and vanishing residences. 
Since the Lewis Plan no residences have been built in this area 
and second commercial uses have multiplied. It would be 
economically impossible to improve the subject property with- 
in the zoning prescribed by the Lewis Plan. 

2. On September 6, 1958, plaintiff made application 
to the Zoning Commission of the District of Columbia to rezone 
the property from R-4 to C-2, citing the above reasons. This 
application for rezoning was denied without a hearing. 

3. Plaintiff's second application, on December 1, 
1958, was also denied without a hearing. The plaintiff avers 
that the rezoning was denied because of a pending or planned 
taking of the subject property by the District of Columbia 
Redevelopment Land Agency as a urban renewal area. 

4. By virtue of the Lewis Plan downzoning of the 
plaintiff's property in 1958 from C-2 to R-4, and the refusal 


of the defendant zoning commission to act upon plaintiff's ap- 


plications in 1958 to rezone said property to C-2 the value 


of the property has been frozen for a period of almost 8 years, 
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and this freezing has effectively deprived the plaintiff of high- 
est and best use of his property and constitutes a taking of 
property without just compensation or due proseser 

WHEREFORE, plaintiff prays: ; 

1. That this Court issue an Order directing the > 
defendants to close said alleys in Square 620 in accordance with 
plaintiff's petition dated March 1, 1957. 

2. That this Court issue an Order directing that the 
subject property be rezoned from R-4 to C-2 or in the alterna- 
tive to R-5-C. 

3. And for such other and further relief as to this 
Court may seem just and necessary. 


HANNAN, CASTIELLO & BERLOW, 


ja (rrcassaenegee 


DONALD S. NASH 


BY: /S/ William T. Hannan 
WILLIAM T. HANNAN, 
Attorney for Plaintiff, 
637 Woodward Building, 
Washington, D. C. 20005 


DISTRICT OF COLUMBIA, SS; 

I, DONALD S, NASH, being first duly morn on oath de- 
pose and say that I have read the foregoing complaint by me sub- 
scribed; that I know the matters and things therein contained, 
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that the matters and things stated by me as true are true, and 
those stated upon belief and information I verily believe to be 


true. 


[sf Donald S. Nash 
DONALD S. NASH 


Subscribed and sworn to before me this 28th day of 


October, 1965. 


My Coumission Expires: 


4-15-67 [s/__Florence M. Williams 


NOTARY PUBLIC 
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QUESTIONS PRESENTED 

1. Whether in valuation proceedings for land 
condemned by the District of Columbia Redevelopment Land 
Agency, evidence of an unaccepted offer of settlement made 
by another landowner for the taking of a nearby tract of 


land within the same project was admissible. 


2. Whether, absent such evidence, there is any 


support for the jury's award. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,491 
DISTRICT OF COLUMBIA REDEVELOPMENT IAND AGENCY, 
Appellant 
Vv. 
DONALD S. NASH AND SYLVIA K, NASH, 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT 
TF DIS Cc 


BRIEF FOR THE DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, APPELIANT 


OPINION BELOW : 

The district court did not write an opinion. The 

jury's verdict appears at page 360 of the Joint Appendix and 
the judgment at pages 361-362. | 


JURISDICTION 


The District of Columbia Redevelopment Land Agency 


brought this proceeding to condemn land in connection with the 


Northwest Urban Renewal Area Project No. 1. Jurisdiction of 


ane 


the district court was invoked under the Act of March 1, 


1929, 45 Stat. 1415 et seq. (16 D.C. Code secs. 619-644) ; 


the Act of December 23, 1963, 77:Stat. 577-581, Pub.L. 


88-231 (16 D.C. Code secs, 1351-1368, 1961, Supp. III); 
and the District of Columbia Redevelopment Act of 1945, 60 
Stat. 790 (5 D.C. Code secs, 701 et seq.). Jurisdiction of 
this Court is invoked under 28 U.S.C. sec. 1291. 
STATEMENT 

This is an appeal from a judgment determining the 
amount of compensation payable for the condemnation of three 
parcels of land (NW 1-517, 518, 520) in Square 620 in the 
District of Columbia (JA 361-362). The public use for which 
the property was taken was the clearance and prevention of 
slum and blighted areas in connection with Northwest Urban 
Renewal Project No. 1 (JA 1, 19). By declaration of taking 
filed on October 29, 1965, an estate in fee simple absolute 
was acquired (JA 19), The parcels of land involved in this 
appeal were owned by Sylvia K, Nash and Donald S. Nash, 
husband and wife (JA 85; Pl. Ex. 2, JA 225). A jury trial 


was held in June 1966. A verdict was returned on June 17, 
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1966 (JA 360), and judgment entered on the verdict on 
August 8, 1966 (JA 361). Critical data pertaining to the 
determination of just compensation are presented in the 
following chart: 2 


Size Landowners '! Government 's 


Parcels (sq, ft.) Tota] Valuation Total Valuation Verdict 


(NW1-517  ( 7,600 $142,000 (Doyle) $56,576 (Owen) . $90,000 
(NW1-518 (5,690 150,000 (Nash)1/ 
(NW1-520 (15,110 - 


At trial, each side presented an expert appraisal 


witness and one of the landowners also testified to valuation, 
The District of Columbia Redevelopment Land Agency's expert 
appraisal witness, Thornton W. Owen, testified that he used 
two methods to determine fair market value: (1) comparable 
sales and (2) capitalization of income (JA 56-58). The capi- 
talization approach resulted in a higher valuation and he ul- 
timately relied upon it (JA 57, 64). Owen also compared these 
parcels with many other land sales in the District of Columbia 
(JA 59-64). As with the defendants’ expert appraisal witness 
(JA 182), he believed that the highest and best use of the 


property was its present use--a parking lot (JA 64, 81-82). 


1/ This valuation conclusion was stricken by the court because 
Nash assumed ownership of alleys between his parcels which 
were, in fact, owned by the District of Columbia (JA 143-146). 
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Donald S. Nash, one of the landowners, testified 
to value. His conclusion was simply based upon his opinion 
(JA 127) and was stricken because he assumed ownership of 
alleys between his lots which were owned by the District of 
Columbia (JA 143-146). The landowners’ expert appraisal 


witness, Frank M. Doyle, gave his opinion of value (JA 166, 
179-180) and further testified to unconsummated settlement 
negotiations between the District of Columbia Redevelopment 
Land Agency and the owners of a nearby junkyard also con- 


demed for the same project. He characterized these nego- 


tiations as a sale (JA 160), His testimony before the jury 
was that the junkys d sold for $38,000, i.e., between $5 and 


$6 per square foot (JA 165-166). The Agency's attorney 
objected that any such sale to the Agency of land within the 
project was mde under the coercion, compromise and compul- 
sion of eminent domiin and should not be allowed to show fair 
market value (JA 160-165). The court denied the objection 
(JA 165). 


On cross-examination, it was brought out that Doyle 
learned of the sale by word-of-mouth at a recent real estate 


convention (JA 166,172). He did not know who the owners were 
and, in fact, never looked at the land records (JA 166-167, 


173). Further cross-examination of Doyle revealed that this 


2/ Doyle valued the Nash parcels at $5 per square foot 
(JA 166). 
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was not a sale at all, but was simply an offer arising out 
of unconsummted settlement negotiations (JA 167): 
Q. (Agency's attorney, Mr, Liotta): 

As a matter of fact the settlement isn't 

consummted yet? 

A, (oyle): The settlement has not 

been but the negotiations, I understand, 

have been completed.3/ 

The Agency's attorney specifically objected to the 
testimony concerning the unconsummted settlement negotiations 
and moved for a mistrial (JA 167-172). The motion was denied 
(JA 172). Later the court stated at a bench conference that 


it planned to instruct the jury not to consider an uncon- 


summted sale (JA 192). Ultimtely, however, the court changed 


its mind and ruled that it would treat the unconsummted settle- 

ment negotiations as a comparable sale (JA 202). Objections 

were again raised to Doyle's testimony and the motion for a 

mistrial renewed (JA 202-205). These were overruled (JA 205). 
Preserving its objections, the Agency presented two 

witnesses involved with the junkyard negotiations (JA 205). 

D. H. Blackwelder, a Department of Justice attorney handling 


the junkyard negotiations, testified that the owners made an 


3/ This cannot be true because a settlement was later reached 
on entirely different terms, See Appendix, jnfra., pp. 21-25. 
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offer which was submitted to the Agency and the Attorney 
General (JA 215). Neither the Agency nor the Attorney 
General approved the offer (JA 215-216). The offer itself 
in the form of a stipulation--testified to as a sale by 
Doyle--was introduced into evidence (Pl. Ex. 14, JA 287). 
Only the signatures of the landowners and none for the 


Agency appear on the second page of the proposed stipulation. 


Also in evidence was the Agency's criticism of the offer 


(Pl. Ex, 15, JA 289). The Agency again moved for a mistrial 
(JA 220). It was again denied (JA 220). 

In fact, the settlement offer testified to by Doyle 
was never approved, The junkyard owners and the Agency 
amicably settled their dispute on entirely different terms 
and judgment was so entered (Appendix, infra, PP. 21-25). 

Doyle's valuation also included possible future 
enhanced value to the Nash parcels that would possibly be 
brought about by the project (JA 188-189). The Agency moved 
to have his testimony stricken because, without the evidence 
of the settlement negotiations, there was no other factual 


support in the record for Doyle's opinion and, secondly, 
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consideration of possible enhanced value which might be brought 


about by the project was error (JA 346-349). The court denied 
the motion (JA 348-349). The Agency also moved for a directed 
verdict (JA 223). This too was denied (JA 223). From final 
judgment, both sides appealed, The Agency filed its notice 
of appeal on September 14, 1966 (JA 362), and the landowners 
filed their notice on August 30, 1966 (JA 362). 

STATEMENT OF POINTS 

1. The district court erred by refusing to sustain 
the Agency's motion for a mistrial or to strike the testimony 
of the landowners ' appraisal expert concerning an enaccepced 
offer arising from settlement negotiations between the Agency 
and owners of a nearby junkyard which was condemned for the 
same project, : 

2. The district court erred in not striking the 
valuation testimony presented on behalf of the landowners 
which was not based upon the fair market value standard, had 
no factual basis, and took into consideration possible future 


benefits the project might bring to the property, 


4/ The defendants' appeal was given docket numbers 20,410 and 
20,485 and has been consolidated with this appeal for 
argument, 
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SUMMARY OF ARGUMENT 
I 

The testimony of the defendants’ expert appraisal 
witness on unconsummted settlement negotiations was inad- 
missible as a mtter of law. Three reasons exist for such a 
conclusion: (1) judicial policy is to encourage settlements -- 
settlement negotiations are privileged and are not admissible 
in evidence; (2) the settlement negotiations resulted in no 
more than an unaccepted offer by the junkyard owners to sell 


and offers are not admissible as evidence of fair mrket 


value; and (3) even if the junkyard had not already been con~ 


demned and if the negotiations had resulted in an accepted 
offer, such a sale of land, designated for condemnation, to 
the Agency, having the coercive power of eminent domin, would 
pe inadmissible as comparable sales evidence. 
Il 

Without the testimony about the unconsummted 
settlement negotiations, the record reveals no factual support 
for the defendants' expert appraisal testimony. That testi- 


mony amounts to nothing more than a mere guess, Furthermore, 
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that guess took into consideration possible cniencensnt of 
value brought about by the Agency's project. The law is 
clear that such testimony is incompetent because the Govern- 
ment does not pay enhanced value for condemned property, when 
the enhancement is created by the very project for which the 
land is needed, Thus, the only valuation testimony remin- 


ing, based upon the fair mrket value standard, and having 


a basis in fact, was that of the Agency's appraisal expert, 


Thornton W. Qwen. For these reasons, the district court 
should have rejected the verdict exceeding the amount of any 
proper evidence. } 
ARGUMENT 
I 


TESTIMONY CONCERNING UNCONSUMMA TED 
SETTLEMENT NEGOTIATIONS WAS INADMISSIBLE 


A, Evidence of settlement negotiations is inadmis - 
sible, - As a mtter of judicial policy, courts encourage the 
settlement of disputes. Moses-Ecco Company v. Roscoe Ajax 
Corporation, 115 U.S. App.D.C, 366, 320 F.2d 685, 690 (1963) ; 
Uline v. Uline, 92 U.S.App.D.C. 281, 205 F.2d 870, 872. (1953); 
Clark v. Barlow, 74 App.D.C. 328, 122 F.2d 337, 341 (1941), 
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cert. den., 314 U.S. 675; McMahon v. Matthews, 48 App.D.C. 303, 


309 (1919); 15 Am.Jur.2d, Compromise and Settlement, sec. 4, 


pp. 938-939, Consequently, settlement negotiations and com- 
promises are privileged and inadmissible in evidence. Home 
Ins, Co. v. t, Wa e Co., 93 U.S. 527, 548 (1876); 
Martello v. Hawley, 112 U.S.App.D.C, 129, 300 F.2d 721, 724 
(1962); Shreve v. Hot Shoppes, Inc., 184 F.Supp. 436, 439 
(. D.C. 1960), affirmed 110 U.S.App.D.C. 268, 292 F.2d 761; 
McMahon v. Matthews, 48 App.D.C. 303, 309 (1919); Barnes v. 
South Carolina Public Service Authority, 120 F.2d 439, 440 
(C.A. 4, 1941); Southern Railway Company v. Madden, 235 F.2d 
198, 201 (C.A. 4, 1956); United States v. Playa De Flor land 
Deve mnt Co,, 160 F.2d 131, 136 (C.A. 5, 1947); Hawthorne 
v. Eckerson Co., 77 F.2d 844, 847 (CA. 2, 1935); 31A C.J.S., 
Evidence, sec. 285, pp. 722-733, and sec, 292, pp. 747-750; 
McCormick, Evidence, sec. 76, pp. 157-158, and sec, 251, 
pp. 539-543. To allow settlement negotiations into evidence, 
as was done by the district court in this case, would dis- 
courage consideration of offers of settlement and many cases 
would eventually wind up before the courts. Use of a settle- 


ment as to one parcel in a governmental project to influence 
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the jury award as to another parcel would inevitably compel 


government agents, in protection of the government interests, 


to refuse settlements, 


B. An _unconsummted settlement is no mre than an 
offer and is not evidence of fair mrket value, - Doyle testi- 


fied to an unaccepted offer, arising out of settlement. nego- 
tiations, by the junkyard owners which was submitted to the 
Agency and the Department of Justice (Pl. Ex. 14, JA 287). 

The law is very clear that reversible error occurred by the 
court's permitting such testimony to stand, “If evidence of 
the price of similar land is to be admitted, the rule is firmly 
established that it must be confined to the amount actually 
paid in a complete transaction, Mere offers, whether mde 

by the owner of such land or to hin, are inadmissible," 5 
Nichols, Eminent Domiin (3d ed.), sec. 21.4[3], p. 488; 
Annotation, 7 A.L.R.2d 781 (1949). An offer by a landowner 
represents only what a willing seller would take for his land 
but not, unless and until accepted, what a willing buyer would 


give for it, An offer does not bind anyone until such time 
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as it is accepted and, until there is acceptance, there can 
be no agreement to purchase, Many considerations my enter 
into the purpose of mking an offer, and unless it ripens 
into a sale it should not be admitted as evidence of value. 
The Supreme Court in Sharp v. United States, 191 
U.S. 341, 348-349 (1903), stated that an offer is “entirely 
too uncertain, shadowy and speculative to form any solid 


foundation for determining the value of the land which is 


sought to be taken in condemnation proceedings." Numerous 


cases have followed the rule of Sharp and are analyzed in 
the thorough and well-written recent opinion in United States 
v. Smith, 355 F.2d 807 (C.A. 5, 1966). 

The offer testified to by Doyle was indeed preju- 
dicial and confusing to this case. Doyle testified that the 
sale price of the junkyard was between $5 and $6: per square 
foot (JA 166). He further testified that he valued the 
Nash parcels at $5 per square foot (JA 166). He presented 
no factual data to support his opinion other than this 


settlement offer. The junkyard owners' stipulation 


30 , 
provided for $38,000 as compensation, conditioned upon their 
retention of certain fixtures and personal property (@ baier. 
and platform scales) (Pl. Ex. 14, JA 287). The Agency's ap- 
praisal of the property was for $39,400, but that ineluded 
these fixtures which were worth between $4,750 and $6,000 
(JA 208; Pl. Ex. 15, JA 289). Such a discrepancy certainly 
suggests problems as to the acceptability and reasonableness 
of the offer, Ultimtely an amicable settlement was reached 
between the junkyard owners and the Agency on entirety dif- 
ferent terms than those testified to by Doyle (Appendix, 


supra, pp. 21-25). This difference clearly illustrates the 


reason,an offer.is irrelevant and unreliable to show -fair 


market value, 


C. Sajes of land, designated for condemnation, to 
an authority having the coercive power of eminent domain sare 
inadmissible to show the price at which a willing buyer would 


and a wil seller would sell in an o market, - Even 
if the junkyard had not in fact been condemned and if the 


owners’ offer were accepted by the Agency, such a sale would 
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not be admissible to show value. The rationale for this is 


well established, "It is usually said that mrket value is 


what a willing buyer would pay in cash to a willing seller." 
United States v. Miller, 317 U.S. 369, 374 (1943). Thus, 
forced sales or sales mde under "compulsion, coercion or 
compromise" are excluded from evidence because they are not 
made between a willing buyer and a willing seller in an open 
market. Sales mde “under pressure of the power of eminent 
domin'" are mde under "compulsion, coercion, or compromise" 
and are inadmissible. District of Columbia Redey, L.A. v. 

6] Parcels of land, 98 U.S.App.D.C. 367, 235 F.2d 864, 865 
(1956); Slattery Company v. United States, 231 F.2d 37, 41 
(C.A. 5, 1956); Evans v. United States, 326 F.2d 827, 831 
(C.A. 8, 1964); Hickey v. United States, 208 F.2d 269 (C.A,. 3, 
1953), cert. den., 347 U.S. 919; United States v. 13,255.53 
Acres of Land in New Jersey, 158 F.2d 874, 877 (C.A. 3, 1946); 
United States v. Bailey, 115 F.2d 433, 434 (C.A. 5, 1940) ; 
United States v. Reynolds, 115 F.2d 294, 296 (C.A. 5, 1940). 
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Here the junkyard was condemned for the same project 
as the Nash parcels. In fact the Nash parcels (NW1-517, NW1-518 
and NW1-520) and the junkyard (NW1-528) were designated in. the 
same complaint and declaration of taking (JA 1, 3-4, 5, 10-11, 
12-13; 19, 21-22, 23). The negotiations between the junkyard 
owners and the Agency were simply aimed at reaching an amicable 
agreement On compensation for the land taken and thereby avoid 
a trial on the issue of valuation. Such negotiations were neces- 
sarily under the compulsion, coercion or compromise of the pend=~ 
ing eminent domain proceedings and should have been kept from 
the knowledge of the jury. 

II 
EVIDENCE OF UNCONSUMMATED 


ABSENT 
SETTLEMENT NEGOTIATIONS, THE DEFENDANTS 
PRESENTED NO COMPETENT VALUATION EVIDENCE 


The landowners had two witnesses testify as to valua- 
tion--Frank M. Doyle, their expert appraisal witness, and Donald 


S. Nash, one of the landowners. Nash's valuation conclusion 
was stricken by the court on the Agency's motion because 


he assumed the ownership of the alleys between his 


5/ Property on which a junkyard is located cannot be compared 
with property used as a parking lot. Today a junkyard can 
only be located in an area of heavy industrial zon (?'"") , 
rb a aR eS can be located in any area commercially 
zoned and can established in a residential area Dyasnprcvey 
of the Board of Zoning Adjustments (JA 207, 209). use of 
the land, as a junkyard in a residential area, was a noncon- 
forming use and as such had a premium value (JA 207-209). 
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three parcels which were in fact owned by the District of 
Columbia (JA 143-146). Further justification for the court 's 
action is the fact that Nash based his opinion on personal 
value to himself which was not supported by any factual market 
value data (JA 127): 
Q. (Mr. Hannan, Nashs' attorney): 

* * * With respect to the property on 

Pierce Street that we are speaking of 

here, what is your estimate of its value 


for rental as a parking lot for the whole 
of it per month? 


A. I mintained a price for rental 
of $1500 a month.Y/ 


Q. $1500? 


A, Yes, I based that on the value 
that I considered the place worth of 
$150,000 and $1500 a month would be a fair 
value on the investment. 


Nash was testifying as to a personal value, not 
market value, Such a personal standard of "value to me" is 
not the legal measure of just compensation, As the Supreme 
§/ The court stated that Nash could be recalled to correctly 


express his opinion of value, When he was recalled, he 
did not testify to valuation (A 199-201). 


The only factual evidence in the record is that the parking 
y 
lot in fact rented for $500 per month (JA $7, 209-210). 


-17 - 


Court pointed out in United States v. Petty Motors Co., 327 
U.S. 372, 377 (1946), just compensation “is not the value 

to the owner for his particular purposes or to the condemnor 
for some special use but a so-called ‘mrket value.'" For 
cases on the failure of an owner's or lay-witness' testimony to 
constitute substantial evidence supporting an award, see 
United States v. Smith, 355 F.2d 807, 813-814 (C.A. 5, 1966); 
United States v. 2,872,88 Acres of Iand in Georgia, 310 F.2d 
775, 779 (C.A. 5, 1962), modified in United States v. Merz, 


376 U.S. 192 (1964); United States v. Sowards, 370 F.2d 87, 91-92 


(C.A, 10, 1966). 

As to Doyle's valuation opinion, absent the evidence 
of the unconsummted settlement negotiations, there was ab- 
solutely no factual supporting data in the record. His opin- 
ion simply does not amount to substantial evidence, is of no 
probative value, and must be rejected in the absence of any 
supporting evidence, State of Washington v. United States, 
214 F.2d 33, 43 (C.A. 9, 1954), cert. den,, 348 U.S. 862; 
United States v. Cooper, 277 F.2d 857, 860 (C.A. 5, 1960); 
United States v. Certain Interests in Property, Etc., 296 F.2d 
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264, 268 (C.A. 4, 1961); United States v. Whitehurst, 337 F.2d 
765, 775-776 (C.A. 4, 1964). Furthermore, Doyle's opinion is 
not based upon the constitutional measure of just compensation. 
His valuation included the future effect the project might 
possibly have upon the value of the Nash parcels (JA 188-189): 
Q. (Mr. Liotta): Where in this 

neighborhood, as of the date of taking-~- 

forgetting the project, forgetting the 

RIA --where would you draw these indi- 

vidual parkers from? 


* * * * * 


A, (Mr. Doyle): I would expect from 
these number of organizations that have 


built and will be building on the RIA ground 
east of North Capitol Street, and the Govern- 
ment Printing Office--there are going to be 
many possibilities in there for parker. 


Q. Forgetting the Government project 
completely, forgetting what the Government 
is going to put in there, forgetting the 
fact that there is a project here, forgetting 
that there my be apartments in this project 
area, then where would you draw your people 
from? 


A. Mr. Liotta, I don't forget. I 
can't forget. The Government of course 
creates value the same as anybody else. 

I can't--If the Government is going to 
build a large building downtown or any 
other place, we take that into considera- 
tion in our valuation, and in our sales. 
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Q. Mr. Doyle, then in valuing this 
property, you quite naturally then took 
into consideration in your valuation the 
enhanced value of this property oF the 
possible enhanced value of this property 
by reason of the activities of the Re- 
development Land Agency, what they my do? 


A. What they will do and what private 
industry will do, yes. 


Q. What private industry would do 
would be a question of these private 
industries moving into this project, is 
that right? 


A, That is correct. That is correct, 
That is correct. 


These factors are not proper elements of just: compen- 
sation as required by the Constitution. The Government does 


not pay for possible enhanced value for condemned property, 


when the possible enhancement is created by the very project 


for which the land is needed, Shoemiker v. United States, 

147 U.S. 282, 303-305 (1893); United States v. Miller, 317 U.S. 
369, 376-379 (1943). Since the Government has created the 
value, essential fairness demands that it be allowed to ex~ 
clude that value in determining the fair mrket value of the 


property. United States v. Cors, 337 U.S. 325, 333-334 (1949); 
Olson v. United States, 292 U.S. 246, 256 (1934). 
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Thus, asi with Nash's valuation, Doyle's valuation 

should have been stricken in accordance with the Agency's 
motion (JA 346-349) and there was no evidence to support a 


verdict higher than the only remining competent valuation 


testimony, that of Thornton W. Owen (JA 223). 


CONCLUS ION 
For the foregoing reasons, the judgment of the 


district court should be reversed, 


Respectfully submitted, 


EDWIN L. WEISL, JR., 
Assistant Attorney General. 


ROGER P. MARQUIS, 
ANTHONY C, LIOTTA, 
WILLIAM M, COHEN, 
Attorneys, Department of Justice, 
Washington, D, C., 20530. 


MARCH 1967 
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APPENDIX 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 
DISTRICT COURT DOCKET NO. 33-65 


DISTRICT OF COLUMBIA REDEVELOPMENT  ) 
LAND AGENCY, 


STIPULATION AS TO COMPEN- 
SATION FOR PARCEL NW1-528 


PLAINTIFF , 


Ve 
FILED 
JUL 22 1966 
ROBERT M, STEARNS, CLERK 


16 PARCELS OF LAND IN SQUARES 620 
AND 623 IN THE DISTRICT OF COLUMBIA, 
PHILIP AND MARY MANKOWITZ, ET AL., 
AND UNKNOWN OWNERS , 

DEFENDANTS. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Comes now the District of Columbia Redevedopeanc Land 
Agency, by its attorney, and JOSEPH S. STATSKY and FANNIE 
STATSKY, former owners of said property as more particularly 
described in the complaint filed herein; and | 

It is hereby stipulated and agreed that the just 
compensation payable by the plaintiff for the taking of the fee 
simple title absolute to said lands é including all interests 
therein, all improvements thereon and all appurtenances thereto 


shall be the sum of $39,875.00, without interest; and 
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It is further agreed that all taxes, assessments, 


liens and encumbrances against the property on the date of 


taking shall be paid, satisfied and discharged out of the said 
sum; and 

It is further agreed that the said sum shall be in 
full satisfaction of all claims against the said Redevelop- 
ment Land Agency by reason of the taking of said lands, including 
all interests therein, all improvements thereon and all 
appurtenances thereto; and 

The said former owners warrant that they have the 
exclusive right to the compensation herein, excepting the 
interests of parties having Liens or encumbrances of record 
and unpaid taxes and assessments, if any, and that no other 
party is entitled to the same or any part thereof by reason 
of any unrecorded agreement; and 

The said former owners hereby agree to save and 
hold harmless the District of Columbia Redevelopment Land 
Agency from all claims or liability resulting from any leases, 
recorded or unrecorded, affecting the said property on the 


date of taking; and 


The parties hereto consent to the entry of all 
orders and judgments necessary to effectuate this stipulation 


and agreement. 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


By: Sluga 
Attorney, Department of Justice 


Ss 
SAMUEL B. BLOCK 
Investment Building 
1511 K Street, N.W. 
Washington, D. C. 
Attorney for Defendants 
Joseph S. and Fannie 
Statsky. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
DISTRICT COURT DOCKET NO. 33- 65 


DISTRICT OF COLUMBIA REDEVELOPMENT ) 
LAND AGENCY, 
JUDGMENT DETERMINING 
COMPENSATION AS TO 
PARCEL NW1-528 


PLAINTIFF , 


Ve 
FILED 
JUL 22 1966 
ROBERT M. STEARNS, CLERK 


16 PARCELS OF LAND IN SQUARES 
620 AND 623 IN THE DISTRICT OF 
COLUMBIA, PHILIP AND MARY 
MANKOWITZ, ET AL., AND UNKNOWN 
OWNERS , 


DEFENDANTS. 


Ne Na Nd Na Ne ad et WF 


Upon consideration of the motion of plaintiff, by its 
attorney, for judgment determining compensation for said lands 
pursuant to a stipulation filed herein agreeing that the just 
compensation payable by the plaintiff for the taking of said 
lands, including all interests therein, all improvements thereon 
and all appurtenances thereto, shall be the sum of $39,875.00, 
without interest, it is by the Court this 22 day of July, 1966, 

ADJUDGED AND ORDERED that the just compensation pay- 


able by the District of Columbia Rédevelopment Land Agency for 


the taking of the fee simple title absolute to said lands, in- 


cluding all interests therein, all improvements thereon and all 
appurtenances thereto, shall be the sum of $39,875.00, without 


interest, and it is 
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FURTHER ORDERED that judgment shall be and hereby is 
entered against the District of Columbia Redevelopment Land 
Agency in the amount of $39,875.00, without interest, and the 
said Redevelopment Land Agency shall deposit the additional 
sum of $9,875.00, in the registry of the court in satisfaction 


of the judgment. 


Consented to: and presented by: 


ce) 
ANTHONY R. SLUGA 


Attorney, Departnent of Justice 


eo a oe 


‘DISTRICT OF COLUMBIA _ 
sREDEVELOPMENT LAND: AGENCY, 
——— 


~ DONALD S.-NASH and SYLVIA K: NASH; 
SS 


UAPPEAE FROM THE UNITED STATES DISTRICT 
~ COURT: FOR THE ‘DISTRICT. OF ‘COLUMBIA 


: - 637 Woodward Bldg. 
Washington, D. C.°20005 =. 0% 
Ntfife Attorneys ees spate saan 

‘ HANNAN, CASTIELLO & BERLOW a eS 


637 ‘Woodward Building 
Washington, D: C.'20005: 


(i) 


QUESTION PRESENTED 


Whether in valuation proceedings for land condemned 
by the District of Columbia Redevelopment Land Agency, 
supportive evidence of settlement made by the Agency with 
another landowner of a nearly identical nearby lot was ad- 
missible, the absence of compulsion having been determined. 


QUESTION PRESENTED 

COUNTER STATEMENT OF THE CASE 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 
ARGUMENT: 


A. Testimony concerning recent settlement negotiations 
between condemnor and another landowner of iden- 
tical property is admissible, the absence of compulsion 
having been determined 

. Assuming the junkyard negotiations to be merely an 
“offer” such evidence was offered as an admission 
against the plaintiff, not to show an attempted com- 


. Even absent the junkyard sale, there was sufficient evi- 
dence of value to support a judgment of $5 per square 
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IN THE 


United States Court of Appeal 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,491 


DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, 


Appellant, 
Vv. 


DONALD S. NASH and SYLVIA K. NASH, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia awarding com- 
pensation for the condemnation of three parcels of land in 
the District of Columbia designated by the condemning 
authority as NWI-517, 518 and 520, Square 620 (JA 361- 
362), all located between North Capitol and Ist Street and 


(iv) 
Pollard v. Hawfield, 83 U.S. App. D.C. 374, 
170 F.2d 170 
Seufferle v. Macfarland, 28 App. D.C. 94 
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157 S.E. 170 


Texas P.M.P.T.R.R. v. Elliott, 116 La. 347, 117 So. 275 .... 
U.S. v. Nickerson, | Cir., 2 F.2d 502 
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Wrenn v. Smith, 59 App. D.C. 349 


MISCELLANEOUS: 


McCormick, Damages, § 46 
Wigmore, Evidence (2d Ed.) § 1048 


*Cases chiefly relied upon are marked with an asterisk. 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,491 


DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, 
Appellant, 
v. 


DONALD S. NASH and SYLVIA K. NASH, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia awarding com- 
pensation for the condemnation of three parcels of land in 
the District of Columbia designated by the condemning 
authority as NWI-517, 518 and 520, Square 620 (JA 361- 
362), all located between North Capitol and Ist Street and 
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L Street and Pierce Street, N. W. and containing a total of 
28,400 square feet (JA 224). 


The said parcels were acquired by the District of Colum- 
bia Redevelopment Land Agency (hereinafter sometimes 
referred to as “The Plaintiff’) on October 29, 1965, by the 
filing of a declaration of taking. The parcels were owned 
by Donald S. and Sylvia K. Nash, husband and wife (here- 
inafter sometimes referred to as ‘“‘Defendants”) and were 
used by them at the time of taking as a parking lot (JA 57). 


Following a jury trial, a verdict was returned on June 17, 
1966 (JA 360), and judgment entered thereon on August 
8, 1966 (JA 361), as follows: 


Parcel Lot Square Award Deposit Deficiency 


NWI-517 861 620 ) 
NWI-518 862 620 ) $90,000 $60,000 $30,000 
NWI-520 860 620 ) 


Both sides appealed from the judgment, the defendants 
on August 30, 1966 and the plaintiffs on September 14, 


1966 (JA 362). Both appeals have been consolidated for 
argument. 


The expert appraisal witness for the plaintiffs, Thornton 
W. Owen, testified that in arriving at fair market value he 
employed two methods, namely, (1) Comparable sales, and 
(2) Capitalization of income (JA 56-57). 


For his comparables, Mr. Owen selected properties located 
at Benning Road and Southern Avenue, N. E., purchased in 
1961, and at Anacostia Road and Minnesota Avenue, S. E., 
also purchased in 1961 (JA 59-61). Counsel for the defend- 
ants objected to both on the ground of remoteness in time 
and difference in area. The objection was overruled (JA 
60-61). Mr. Owen also selected 3812 South Capitol Street, 
and 29th and R Streets, S. E., both purchased in 1961 (JA 
62). Counsel’s objection as to remoteness in time and dif- 
ference in area ran to each of the properties selected by 
Owen (JA 61). 
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Ultimately relying upon use of the subject property as 
a parking lot, Owen placed upon it a fair market value of 
$56,575, i.e., about $2 per square foot (JA 64). 


One of the defendants, Donald S. Nash, testified as to 
the value of his property, but his testimony was stricken 
(JA 146). 


The defendants’ appraisal expert, Frank M. Doyle, was 
called and testified that as of the date of taking (JA 153) 
the subject area needed parking space (JA 155), that due 
to its size, it had a “great future” as a site for a market 
(JA 156); that its desirability was enhanced by the proximity 
of the innerloop of the freeway (JA 156-1 57); that it was an 
irrevocable non-conforming use (JA 159); that two other 
properties in square 620 were irrevocable non-conforming 
uses, namely, a fur cleaning company to the east, adjoined 
by a junkyard, both of which were zoned the same as sub- 
ject property (JA 159). When questioned regarding sale of 
the junk yard, counsel for the plaintiff objected on the 
ground that it had not been shown that there was no com- 
pulsion, coercion or compromise (JA 161). The court over- 
ruled counsel’s objection and allowed Doyle’s testimony that 
the plaintiff had agreed to pay $38,000 for the junk yard, 
or between $5 and $6 per square foot (JA 165-166), and 
that in his opinion the subject property had a value of $5 
per foot (JA 166). During cross examination, Doyle testi- 
fied that he made his written appraisal on the subject 
property in October, 1965, having no knowledge then of 
the junkyard sales (JA 174); that although he would not 
sell anything to a client where a taking is imminent (JA 
175), that in determining the values of properties being 
appraised, he would consider such sales “pertinent” and 
“relevant” — that he would take everything into considera- 
tion (JA 176); That at the time he arrived at his valuation 
of $5 per square foot, he did not have knowledge of the 
junkyard transaction, and arrived at that valuation on the 
basis of other than the junkyard sale (JA 174). The attor- 
ney for the plaintiff made several objections to Mr. Doyle’s 
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testimony and several motions for a mistrial, each of which 
was overruled (JA 202-205). 


The plaintiff's attorney then recalled its appraisal expert 
who testified relative to his appraisal of the unkyard and 
that he arrived at a fair market value of $39,400 (JA 208). 


Thereupon, the plaintiff called as its witness Duke H. 
Blackwelder, attorney with the Department of Justice (JA 
214) who testified relative to negotiations between the 
plaintiff and landowners concerning the sale of the junk- 
yard (JA 214-223). 


He testified upon direct examination that the owners of 
the junkyard, through their attorneys, conferred with him 
and as a result of these conferences, arrived at a stipulation, 
subject to approval by the Attorney General (JA 215); that 
the stipulation was also contingent upon the right of the 
landowners to remove a baler and scales; that the stipula- 
tion had not yet been approved by the Attorney General 
(JA 215-216). 


Cross examination of Mr. Blackwelder developed the man- 
ner in which negotiations are carried on for settlement; that 
he is asked to file a declaration of taking accompanied by 
what the plaintiff determines to be estimated compensation 
(JA 217); that there are meetings with the attorneys and 
that he makes his recommendation to the Attorney Gen- 
eral (JA 218-219); that in the case of the junkyard, he 
examined all the records and felt that the offer of $38,000 
should be accepted; that Mr. Owen’s appraisal was over 
$39,000; that he agreed to submit the stipulation to the 
Attorney General for approval; that in the normal course 
of events the stipulations are approved on his recommenda- 
tions (JA 219-220); that, in fact, the only question raised 
by the plaintiff relative to the stipulation recommended by 
Mr. Blackwelder concerned the proposed removal from the 
condemned property of a baler and scales (JA 221-222; PI. 
Ex. 15, JA 289). 


5 
STATEMENT OF POINTS 


1. The District Court properly admitted into evidence 
testimony of a sale to the plaintiff of a nearby junkyard 
where it was determined that no compulsion existed. 


2. The District Court properly refused to strike the tes- 
timony of landowner’s appraisal expert. 


SUMMARY OF ARGUMENT 


The testimony of defendants’ expert appraisal witness 
concerning the junkyard settlement negotiations was clearly 
admissible. First, it was offered not as evidence of compro- 
mise, but as an admission against plaintiff that it placed a 
value on identical nearby property of three times the amount 
it placed upon the subject property. Second, the junkyard 
negotiations were consummated to the point that a stipula- 
tion had been drafted, signed by the junkyard owners, for- 
warded for approval with the recommendation of the 
Agency attorney authorized to execute such stipulation 
with the expectation that it would be approved where such 
recommendations are normally approved, and the trial of 
the junkyard case had been continued pending such ap- 
proval and execution. Third, other recent, comparable 
sales to a condemning authority are admissible in evidence 
where it has been determined by the Court that such sales 
were made without compulsion. 


6 
ARGUMENT 


A. Testimony Concerning Recent Settlement 
Between Condemnor and Another Land- 
owner of Identical Property Is Admissible, 
the Absence of Compulsion Having Been 
Determined. 


With regard to comparability of other sales to the con- 
demnor, Hannan v. United States, 76 U.S. App. D.C. 118, 
131 F.2d 441 (1942) established the principle, since con- 
sistently followed by the courts of this jurisdiction, that 
such evidence is admissible upon the condition that it must 
be shown that the purchase must have been made without 
compulsion, and that it is the duty of the trial judge to de- 
termine as a preliminary fact whether or not the purchase 
by the condemnor was without compulsion. 


In his dissenting opinion in the Hannan case Judge Stev- 
ens stated: 


“Since the law with respect to the duty of qualify- 
ing proffered evidence of purchases of other simi- 
lar property by the condemnor is for the first time 
made certain in this jurisdiction in the instant deci- 
sion it seems to me harsh to deny to the appellants 
the opportunity of introducing the evidence prof- 
fered if they can qualify it. That they can qualify 
it would seem hardly doubtful because the circum- 
stances under which a condemnor would be under 
compulsion must be most unusual-—since if a con- 
demnor cannot purchase at a reasonable price he is 
at liberty to take the property by condemnation 
proceedings.” 


That the Court was not only aware of, but fulfilled its 
duty in this regard is made clear by the following excerpts 
from the transcript: 


“THE COURT: I am thinking about the impact of 
the words ‘coercion’ and ‘compulsion.’ With the 
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threat of condemnation, I don’t see how it could be 
said in logic that the Government is prejudiced by 
this testimony.”” (JA 163) 


Permitting Mr. Doyle to testify as to the price paid by 
the plaintiff to the junkyard owner, ie., between $5 and 
$6 per square foot, the Court then expressed the real issue 
in the case in the following colloquy: 


“THE COURT: * * * 

Mr. Hannan and Mr. Liotta will recall a telephone 
conversation with me last night in which I disclosed 
to them, after reviewing some of the authorities 
brought to my attention and others, that I felt the 
testimony given by Mr. Doyle with reference to the 
transaction down the street, in this same project area, 
should stand but that the Government should be 
given the opportunity of putting on a witness, as 
they had originally decided to do, to offer such tes- 
timony as might be pertinent with reference to the 
comparability of that transaction. So, accordingly, 
gentlemen, the Court will permit the Government to 


reopen and to call a witness as to comparability of 
the transaction on which we had previously received 
evidence from Mr. Doyle as to a certain value that 
has been the subject of an offer which has not yet 
been finalized. 


MR. LIOTTA: May I be heard, Your Honor? 

THE COURT: Certainly. 

MR. LIOTTA: Your Honor, I would cite for Your 
Honor’s attention Factor v. C.ILR., 281 F.2d 100, 
1960 case in the Ninth Circuit. And if I may, 
Your Honor, I would like to read part of the opin- 
ion, if I may. 

THE COURT: What is the point you are making? 


MR. LIOTTA: My point is, Your Honor, that this 
case goes to the question of whether a settlement 
offer is admissible in evidence, and I would like to 
have the opportunity to argue that point. 


THE COURT: Well, I have considered that point 
as well as transaction being in the taking area, and 
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other points usually raised under these circumstances. 
I feel the essential issue here is comparability. If we 
were dealing here with a price that was not substan- 
tially different from price which the Government 
offers, we would be faced with a different situation. 
But it seems to me that from the standpoint of plain 
common sense, what we are dealing here with, the 
five dollar offer hard by a two dollar offer. I am 
going to give you the opportunity to reopen and to 
explain, if you can, the disparity between the two. 
I don’t think it should be ruled out for judicial rea- 
sons mentioned in some of these other cases. 


Now, compromise of litigation, which is one of the 
factors, is a very desirable thing. But your compro- 
mise in litigation here is on a substantially different 
basis. It is in line with what the Government un- 
doubtedly thinks the property is worth — worth 
more as a junkyard, non-conforming junkyard, you 
feel, than Mr. Nash’s property is worth as a non- 
conforming parking lot. 


MR. LIOTTA: Your Honor, I think that the case 
that I had cited would preclude the settlement nego- 
tiations. However, the fact of the matter is that every 
property has some different facets. But forgetting 
that, going to the question of whether or not settle- 
ments can be obtained and whether settlements will 
be undertaken to be obtained, is a very serious mat- 
ter, | submit. We certainly have negotiated in hon- 
esty and fairness. I think we can show the differences 
between that property and this. 


THE COURT: I am sure you can. And I think we 
should face the practical issue in the matter. If I 
thought these other circumstances justified the rul- 
ing that I had previously made, I would have ad- 
hered to it. But I examined the cases and the ra- 
tionale of those cases and [ think this is the fair and 
proper way to dispose of the issues.” (JA 202-204) 


As was stated by the Court, the essential issue here is com- 
parability. Slight differences in valuation might be explained 
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away by the very elements upon which Courts have relied in 
excluding testimony of a character which is attacked here — 
ie., condemnor’s desire to avoid expense of litigation, or 
landowner’s economic situation. 


The plaintiff offered as comparables properties located as 
far distant as Benning Road and Southern Avenue, S.E., 
and Anacostia Road and Minnesota Avenue, S. E. Not one 
of the alleged comparables was located in the Northwest 
quadrant of the city, nor was any purchase more recent than 
1961 (JA 60-63). 


The junkyard, on the other hand, was located nearby the 
subject property, was zoned the same — i.e., R-4, and was 
designated an irrevocable non-conforming use, as was the 
subject property. 

Thus with a comparable, almost identical parcel of 
ground located within the same square, the negotiations for 
the purchase of which are virtually finalized, the plaintiff 
would have evidence of this transaction excluded. 


Why should not evidence of a “five dollar offer hard by 
a two dollar offer” be permitted under these facts? 


The Court satisfied the conditions set forth in the Hannan 
case by permitting testimony which described all elements 
of negotiations leading up to the submission and recommen- 
dation of the stipulation. Although provided with ample 
opportunity to do so, the plaintiff was unable to demon- 
strate that any compulsion whatsoever was practiced by 
either party upon the other. In the absence of any such 
showing, the allowance of such evidence was not error. 


District of Columbia Redevelopment Land Agency v. 61 
Parcels of Land, 76 U.S. App. D.C. 118, 235 F.2d 864 
(1956), heavily relied upon by plaintiff, does not hold 
otherwise. There the Court had before it the question of 
exclusion of evidence offered by the plaintiff of sales by 
the plaintiff of comparable parcels, defended by the 
Agency on the basis of Hannan, supra. The Court there 
followed Hannan in holding that compulsion, coercion or 
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compromise must be rebutted by the one offering evidence 
of previous sales, and then set forth the specific type of 
compulsion, coercion or compromise which must be rebut- 
ted by the party offering such evidence: 
“A comparable sale was not under compulsion, co- 
ercion or compromise in this sense if the witness 
testifies, or if it is otherwise shown, that the pub- 
lic records do not disclose that the sale was at fore- 
closure, under deed of trust securing an indebted- 
ness, at execution or attachment, at auction, under 
pressure of the exercise of eminent domain . . ae 
(Emphasis supplied) 

The fact that the sale was under eminent domain does 
not exclude such evidence, but places upon the Court the 
duty of determining whether or not such compulsion coer- 
cion or compromise existed at the time of the sale. Han- 
nan y. U.S., supra; Eames v. Southern New Hampshire Hy- 
dro-Electric Corp., 85 N.H. 379, 159 A. 128 (1932); Shaw 
y. Monongahela Ry. Co., 110 W. Va. 155, 157 S.E. 170 


(1931); Texas P.M.P.T.R.R. v. Elliott, 116 La. 347, 117 So. 
275 (1928), Curley v. Jersey City, 83 N.J.L. 760, 85 A 
197, 43 L.R.A., N.S. 985 (1912); cf. Hanson Co. v. U.S., 
261 U.S. 581, 43 S. Ct. 442, 67 L.Ed. 809 (1923). 


The evidence relied upon by the plaintiff in this case is 
one-third of the valuation placed upon the junkyard, iden- 
tical to the subject property. This was very nearly the case 
in Washington Home for Incurables v. Hazen, 63 App. D.C. 
185, 70 F.2d 847 (1934). There, the Commissioners success- 
fully sought to exclude testimony offered by appellants 
showing that the Commissioners had recently purchased 
land for a school immediately adjoining and similar to the 
land sought to be condemned, at a price nearly 3 times the 
value testified to by their appraisers. In a review of the cases 
holding both favorable and unfavorable to the admission of 
such cases, this Court observed (at p. 187) that “. . . in all 
of these judicial utterances that inadmissibility of the evi- 
dence is placed upon the ground of compulsion, either upon 
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the vendor or vendee, or of circumstances tending to estab- 
lish a compromise in the purchase price which would deprive 
it of evidential relevancy in the establishment of fair market 
value.” In that case, as in this, there was sought to be in- 
troduced into evidence, testimony concerning an offer by 
the condemnor, in that case the engineer commissioner, 
subject to approval by the Commissioners, of nearly three 
times the value placed upon the adjacent property by the 
Commissioners’ expert appraisers. The Court reversed the 
lower court, having found that none of the prohibitive con- 
ditions which would exclude such evidence existed. 


The sale relied upon by Mr. Doyle was, admittedly, not 
“finalized,” in the sense that the stipulation did not bear 
the signature of the attorney representing the plaintiff. It 
was, however, “recommended by the attorney clothed with 
the authority to execute such stipulations” (JA 219), and 
“normally” the recommendations are approved (JA 220). 
The only difference in amount between the stipulation 
submitted for approval by the plaintiff’s attorney, and the 


judgment awarded, was in the value of the baler and scales. 
There was no difference in the value placed on the land by 
the plaintiff. 


The junkyard settlement was, therefore, no mere “unac- 
cepted offer of compromise” but was a bona fide settlement, 
a meeting of the minds, and entitled to consideration by 
the jury on the question of fair market value. 


The trial judge has wide discretion in condemnation mat- 
ters and his allowance into evidence of testimony which he 
believes will assist the jury in arriving at fair market value 
is an exercise of such discretion which should not be abused 
unless clearly erroneous. Pollard v. Hawfield, 83 U.S. App. 
D.C. 374, 170 F.2d 170 (1948); U.S. v. Nickerson, 1 Cir., 
2 F.2d 502; Washington Home for Incurables v. Hazen, 
supra. 

Furthermore, even if such evidence were inadmissible, it 
would be absurd to exclude a qualified expert’s appraisal 
because he had considered such evidence. U. S. v. Thomp- 
son, 2d Cir., 146 F.2d 473 (1944). 
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B. Assuming the Junkyard Negotiations To Be 
Merely an “Offer”, Such Evidence Was Of- 
fered as an Admission Against the Plaintiff, 
Not To Show an Attempted Compromise. 


So far as concerns its admissibility, there is no distinc- 
tion in principle between an offer to sell made by the owner 
of the land, who is party to the suit, and an offer to buy 
made by one who is a party. In either situation, the 
ground upon which the evidence is received is that the of- 
fer amounts to an admission by the party of a fact which 
is inconsistent with his assertions at the trial. Erceg v. Fair- 
banks Exploration Co., 9th Cir. 95 F.2d 850 (1938). In 
the Erceg case (which involved an offer made by the defend 
ant company for the property in question) the Court set 
down the prime reasons prompting the exclusion of evidence 
of offers to buy as bearing on the question of value as (at 
p. 854): “(1) that such evidence is often speculative and 
unreliable, (2) there is usually no opportunity for cross-ex- 
amination of the person who is said to have made the offer, 
and (3) such evidence injects collateral inquiries tending to 
confuse the main issue and prolong the trial.””. The Court 
pointed out that the stated reasons were laid down in 
cases involving offers by third persons and were not persua- 
sive where the offeror was a party to the action, and con- 
cluded that such offer to purchase was receivable against 
the offeror as an admission. See also: McCormick, Dam- 
ages, 846, p. 179, Wigmore, Evidence, 2d Ed., vol. 2, $1048. 


C. Even Absent the Junkyard Sale, There Was 
Sufficient Evidence of Value To Support a 
Judgment of $5 Per Square Foot. 


This Court may well ponder the difference in valua- 
tion placed upon the subject property by two distin- 
guished and experienced appraisers. Unquestionably a 
great factor in the creation of this difference lies in the 
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fact that Mr. Owen’s appraisal was based upon the prop- 
erty being occupied under a variance of the Board of Ad- 
justments (JA 57) for which renewal had to be sought pe- 
riodically and which could be revoked. Actually the prop- 
erty enjoyed an irrevocable non-conforming use (JA 159). 


Defendants’ expert appraiser, Frank M. Doyle, has been 
engaged in the real estate business for forty-three years, and 
was born in Washington, D.C. He was appointed to two 
three-year terms on the Real Estate Commission. He is on 
the approved appraisers list of the United States District 
Court. His qualifications as an expert are above dispute 
(JA 147-151). 


He testified that the property enjoyed an irrevocable non- 
conforming use designation, as distinguished from one for 
which a permit had to be sought periodically (JA 159). He 
testified that there were no other parking lots nearby, and 
but for the inconvenience of taking by condemnation, the 
demand for such parking would be great (JA 155), and the 
property, with its alley arrangement, would thus be very 
desirable (JA 156). 


Mr. Doyle stated that the property was located very near 
the innerloop which also made it desirable. 


Mr. Doyle made his written appraisal in October, 1965, 
although he has been “working on”’ the property since 
1957. 


Finally, it must be pointed out that the jury personally 
viewed and examined the property. Upon conclusion of the 
proceedings, they were properly instructed in the law. 


The condemnation jury is not restricted to a mere con- 
sideration of the evidence and allegations of the parties; 
they exercise those powers of judgment and observation 
which led to their selection as fit persons for such a posi- 
tion. Seufferle v. Macfarland, 28 App. D.C. 94 (1906): 
Wrenn v. Smith, 59 App. D.C. 349 (1930). 


It is the position of the appellees that the award of the 
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jury was not in accord with the evidence, in that the award 
was far below the $5 per foot valuation placed on the prop- 
erty by Mr. Doyle. 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should not be reversed for the reasons set forth in 
Appellants’ brief in the instant appeal, but should be reversed 
for reasons set forth in appellees’ brief in consolidated ap- 
peals No. 20,410 and No. 20,485, filed herein. 


Respectfully submitted, 


William T. Hannan 
Kent D. Thorup 
637 Woodward Bldg. 
Washington, D. C. 20005 
Attorneys for Appellee 
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The Nashes' answer brief (hereinafter cited as 


N. Br.) fails almost completely to meet the contentions made 
in the District of Columbia Redevelopment Land Agency's open= 
ing brief (cited as R.L.A. Br.). In addition, the Nashes' 
brief contains errors in its statement of the record. We 
shall endeavor to deal, as summarily as possible, with the 
basic errors contained in that brief and with the specific 


matters in it which seem in most urgent need of correction. 
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I 

AN OFFER OF SETTLEMENT MADE BY THE 

OWNERS OF OTHER PROPERTY CONDEMNED FOR 

THE. SAME PROJECT WAS INADMISSIBLE 

The landowners’ expert appraisal witness, Frank M. 

Doyle, testified to a settlement offer made to the District 
of Columbia Redevelopment Land Agency by the owners of a 
nearby junkyard which was condemned for the same project as 
the Nash property. The R.L.A. rejected the offer and ulti- 
mately the junkyard owners and the Agency agreed to settle 
their dispute over value on entirely different terms than 
those testified to by Doyle (R.L.A. Br. 4-6). This rejected 
settlement offer was allowed into evidence over the objec- 


tions of the R.L.A. 


The Nashes' attempt to justify this ruling 


lacks merit. They assert that such an offer can be used as 
an admission (N. Br. 12). The obvious answer is that the 
offer by those owners cannot be an admission by the Agency. 
Far from admitting that the offer indicated value, the Agency 


rejected it, 
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The .Nashes. also. assert that i court ae 
determined that the junkyard owners were under no compulsion 
or duress in making their offer @. Br. 6-11). That is ee 
irrelevant and the court never made any such determination. 
To the contrary, the record indicates the compuision and. 
duress of eminent domain. The junkyard owmers had no choice 
in parting with their land for the ‘Northwest’ Urban Renewal © 
Project. Their land was in fact condemed, it was named in * 
the very same complaint and declaration of taking filed on 
the Nashes' land (R;L.A. Br. 15). The purpose of the junk- 
yard owners' offer was to avoid a trial on the issue of just.. 
compensation, é E 

To support their position, the Nashes cite in their 
brief Hanson Co. v. United States, 261 U.S. 581 (1923) 5" 
Washington Home for Incuxables v. Haren, 63 App.D.C, 185; 70 
F.2d 847 (1934); and Hannan Ve United States, 76°U.S.App.D.C. 
118, 131 F.2d 441 (1942). soe cases did not involve re- 
jected offers at all. tnd, as the latest decision of this 
Court on the subject shows, District of Golumbis Redev. L.A. 

- 61 Pagce]s of Land, 98 U.S.App.D. c 367, 235 F.2d 864, 265- 
866 (1956), the rule in this. Circuit is as the sane 
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as that of all other circuits when dealing with federal con- 
demation, Slattery Company v. United States, 231 F.2d 37, 41 
(C.A. 5, 1956), declared the generally prevailing rule in that 
circuit and elsewhere to be: 


"The prices paid in settlement of condema- 
tion proceedings or the sum paid by the con- 
demor for similar land, even if proceedings 
have not been begun, is inadmissible". 


See also cases collected in R.L.A. Br. 14. Hanson, supra, was 
not a case involving property other than that condemed, but 
simply one of an admission against interest by the owners of 
the property condemed. The state cases cited by the Nashes 
(Br. 10) are, of course, irrelevant to this federal condema- 
tion proceeding. 

IIT 


THE LANDOWNERS ' EXPERT'S VALUATION 
OPINION IS UNSUPPORTED 


Frank M. Doyle, the landowners' expert witness, 
testified, giving his opinion of value. Absent evidence of 
the unconsummated settlement offer, his opinion is unsupporteé 
by any facts in the record. His testimony was not based upon 
any known test of fair market value, i.e., market data (com- 


parable sales), capitalization of income, reproduction costs. 
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Where the only record support for an opinion of value was in- 


admissible, that opinion should also be inadmissible, (See 
R.L.A. Br. 17-18.) 

The record does not contain a single comparable sale 
supporting Doyle's testimony, Aside from the self-serving 
assertion that there was sufficient supporting evidence, the 
Nash brief fails to discuss any or give record references 
where it may be found. Thus, Doyle's opinion of value should 
have been stricken in accordance with the Agency's motion. 
The law in this area is clearly stated and well documented 
United States v. Sqwards, 370 F.2d 87, 92 (C.A. 10, 1966): 

The burden rests upon the owner to establish 

by competent evidence his right to substantial 

compensation. [Citing cases.] Qualified and 

knowledgeable witnesses may give their opinion 

or estimate of the value of the property taken, 

but to have probative value, that opinion or 

estimate mist be founded upon substantial data, 

not mere conjecture, speculation or unwarranted 

assumption. It must have a rational foundation. 

[Citing cases .] 

CONCLUS LON 
For the foregoing reasons, the judgment should be re- 


versed on the basis of the Redevelopment Land Agency's appeal. 
Respectfully submitted, 


EDWIN L, WEISL, R., 
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United States Court of Appeals. 


"FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20491 


District oF CoLuMBIA REDEVELOPMENT LaND AGENCY, 
APPELLANT 
Vv. 


Donatp S. anp Sytvia K. NasH, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


APPELLANT'S PETITION FOR REHEARING AND SUGGESTION 
THAT REHEARING BE HAD EN BANC 


The District of Columbia Redevelopment Land 
Agency, appellant in the above-entitled case, presents 
this petition for rehearing and suggests that such 
rehearing be had en banc for the following reasons.’ 

The majority of this Court has affirmed a ruling 
that, in condemnation proceedings, evidence as to the 
amount of an unaccepted settlement offer by the 
owners of a parcel of condemned land was admissible 
as evidence of market value and could be relied upon 


2The Agency’s appeal was consolidated for oral argument 
and decision with the Nashes’ appeals numbered 20410 and 
20485. This petition does not affect the decision as to those 
appeals. 
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by an expert witness and the jury in valuing another 
parcel of land which was also taken for: the same 
project. Judge Tamm dissented. 


Reason for requesting an en banc rehearing 


1. Prior to this decision, it was the law of this 
Circuit that evidence of settlements made wnder co- 
ercion of the power of eminent domain was inadmis- 
sible in valuing another parcel taken for the same 
project.— 

(a) The opinion creates a rule discriminatory 
against condemnors without justification—The pres- 
ent opinion declares the one-way street rule that an 
owner can successfully secure the exclusion of evi- 
dence of settlements made with other owners of land 
condemned for the same project, but the condemnor 
cannot. Support for this discriminatory declaration is 
purportedly found in D.C. Redevelopment Land 
Agency v. 61 Parcels of Land, 98 U.S. App. D.C. 367, 
235 F. 2d 864 (1956). The opinion asserts that 61 
Parcels held (Op. 3, fn. 6) : 

* * * that evidence of comparable sales offered 
by the RLA were inadmissible because the 
sales were made under condemnation. The dis- 
trict court rejected this argument, and so do 
we. The reasons which disable a condemnor 
from putting in evidence of purchases it has 
made in settlement of condemnation suits have 
no application to a landowner who offers such 
evidence himself. 

61 Parcels made no such distinction. It did not in- 
volve sales made under the compulsion and compro- 
mise of condemnation at all. That case was concerned 
with the admission of comparable sales generally as 
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evidence of value, and especially with the founda- 
tion needed to justify their admission. The actual 
holding of the case simply was that the condemnor 
had failed to establish the foundation for admission 
of evidence of any comparable sales. To qualify such 
sales for admission, this Court stated, the party offer- 
ing them must show that they were arms’ length 
transactions, not made under compulsion, coercion, or 
compromise. As this Court then observed (235 F. 2d 
at 865-866) : 
A comparable sale was not under compulsion, 
coercion, or compromise in this sense if the 
witness testifies, or if it is otherwise shown, 
that the public records do not disclose that the 
sale was at foreclosure, under deed of trust 
securing an indebtedness, at execution or attach- 
ment, at auction, under pressure of the exercise 
of the power of eminent domain, or other coer- 
cion sui generis—type of legal compulsion gen- 
erally disclosed by public records. [Emphasis 
supplied. ] 

There is nothing to indicate that, as ruled in this 
ease, 61 Parcels was talking only of evidence offered 
by the condemnor and excluded from its considera- 
tion exactly the same evidence offered by the con- 
demnee. The 61 Parcels case did not, as the Court 
here holds, determine that this is a one-way street 
permitting landowners to introduce evidence of settle- 
ments, but precluding the condemning agency from 
doing so. 

(b) The opinion declares a rule contrary to the 
previously settled rule of this Circuit—é61 Parcels, 
in fact, represented recognition of the earlier holding 
of this Circuit that sales made under the compulsion 
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of the power of eminent domain may not be con- 
sidered as comparable sales. The only difficulty with 
the 61 Parcels language is that it is stated in the nega- 
tive. Put conversely, it says that a record showing 
that a sale “was made under pressure of. the power 
of eminent domain”’ is under compulsion, and evidence 
of it should be excluded. Thus, Hannan v. United 
States, 73 App. D.C. 166, 131 F. 2d 441, 442 (1942), 
rejected a landowner’s appeal based upon the exclu- 
sion of evidence of the price paid by the United 
States “following negotiation and purchase for some 
of the parcels, other than those of appellants” for 
the same project (the War Department Building). 
The conflict of Hannan and the present case cannot, 
we submit, be ignored. 

The “pressure of eminent domain” here is indis- 
putable since the so-called “comparable sale” of the 
nearby junkyard testified to and relied upon by the 
Nashes was really a settlement offer made by the 
junkyard owners to the RLA in a condemnation pro- 
ceeding. Indeed, the junkyard parcel (NW1-528) 
was condemned for the same project as the Nash 
parcels (NW1-517, 518, 520) and was in fact named 
in the same complaint and declaration of taking (JA 
1, 3-4, 5, 10-11, 12-13, 19, 21-22, 23). The settlement 
offer was simply an attempt to avoid a trial on the 
issue of market value. 

(c) The rule of the opinion squarely conflicts with 
that declared by other federal circuits—Where a 
landowner appealed because the purchase prices paid 
by the Government for other properties in the area 
were excluded from evidence, the United States Court 
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of Appeals for the Fifth Cirenit rejected the land- 
owner’s contention, stating in Slattery Co. v. United 
States. 231 F. 2d 37, 40-41 (C.A. 5, 1956) : 


* * * TA]ppellant cites only authorities sup- 
porting the general principle that consideration 
should be given to price paid in voluntary sales, 
that is in dealings between persons willing and 
able, but not compelled, to buy and sell, it cites 
none applying the principle to prices paid by 
one having the right of eminent domain. 

Appellee, on its part, cites many cases from 
this circuit and elsewhere, laying down the rule 
that “The prices paid in settlement of con- 
demnation proceedings or the sum paid by the 
condemnor for similar land, even if proceed- 
ings have not been begun, is inadmissible.’’ This 
rule, based upon the view that such payments 
are in the nature of compromise to avoid the 
expense and uncertainty of litigation and are 
not fair indications of market value, is the gen- 
erally prevailing rule in this cireuit and else- 
where. 

This is the overwhelming view of the various federal 
circuits: Evans v. United States, 326 F. 2d 827, 831 
(C.A. 8, 1964); Hickey v. United States, 208 F. 2d 
269, 275 (C.A. 3, 1953), cert. den., 347 U.S. 919; Mur- 
dock v. United States, 160 F. 2d 358, 362 (C.A. 8, 1947) ; 
United States v. 13,255.53 Acres of Land in New Jer- 
sey, 158 F. 2d 874, 877 (C.A. 3, 1946); United States 
v. Foster, 131 F. 2d 3,5 (C.A. 8, 1942), cert. den., 318 
U.S. 767; United States v. Batley, 115 F. 2d 433, 434 
(C.A. 5, 1940); United States v. Reynolds, 115 F. 2d 
294, 296 (C.A. 5, 1940). The present decision cites no 
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reason or authority justifying refusal to follow this 
settled course of federal authority. 

(d) The rule of the opinion squarely conflicts with 
the Supreme Court rule concerning evidence of settle- 
ments.—The general rule excluding evidence of settle- 
ments is so well settled as to hardly require citation 
of authority. Home Ins. Co. v. Balt. Warehouse Co., 
93 U.S. 527 (1876), declares (at p. 548) : 

The only remaining assignment of error is 
that the Circuit Court would not receive in evi- 
dence any part of a letter written by the presi- 
dent of the warehouse company to Mr. Coale, 
the defendants’ agent. The letter was an offer 
of compromise, and as such, upon well-recog- 
nized principles, it was inadmissible. And it 
contains no statement which can be separated 
from the offer and convey the idea which was 
in the writer’s mind. The court was clearly 


right in rejecting it. 
In Martello v. Hawley, 112 U.S. App. D.C. 129, 300 
F. 2d 721, 724 (1962), this Court declared (at p. 
724): 


In a case such as the one before us, the jury 
should not be allowed to know either the fact 
or the amount of any settlement; such informa- 
tion only tends to mislead them in their de- 
liberations concerning a just compensatory 
verdict. However, if the fact or the amount of 
the settlement, for some reason or other, is 
brought to the attention of the jury, as hap- 
pened in the instant case, then the judge, in 
his charge, should instruct the jury to disre- 
gard this information in arriving at their 
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evaluation of the damages, if any, suffered. by 
the. plaintiff as a result of his injury, and to 
bring in a verdict representing the full amount 
of the plaintiff’s damages. ; 

Thus, far from admitting evidence of a settlement, 
the court should instruct the jury to disregard it, 
even if, for some collateral reason, the fact of its 
existence is mentioned. This heretofore unchallenged 
line of authority cannot, we submit, be ignored. 

2. The decision refuses to recognize the settled fed- 
eral principle that an offer is not evidence of market 
value-—The district court admitted the junkyard 
owners’ séttlement offer into evidence before it was 
either accepted or rejected by the Agency.’ Certainly 
it was not within the province of this Court, as the 
majority assumes in its decision, to investigate the 
fairness of the offer and the reasons for its ultimate 
rejection. The majority have substituted their con- 
clusions for that of the proper administrative official 
authorized to accept offers of settlement. Indeed, 
prior to this opinion the law on the subject was clear 
that an unaccepted offer was not evidence of value. 

In Sharp v. United States, 191 U.S. 341, 348-349 
(1903), the Supreme Court stated that an offer was 
“entirely too uncertain, shadowy and speculative to 
form any solid foundation for determining the value 
of the land which is sought to be taken in condemna- 
tion proceedings.” An offer does not bind anyone 
until such time as it is accepted and, until there is 

?Trrelevant to the district court’s error, though illustrative 
of the danger in admitting offers, is the fact that the Agency 


ultimately rejected it (Pl. Ex. 14, JA 289; Pl. Ex. 15, JA 289; 
R.L.A. Br. 21-25). 
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acceptance; ‘there is no’ agreement to purchase. Many 
considerations may enter into the purposé of making 
an offér; and unless it ripens into a’ sale, it should not 
be admitted as évidence of market value—what-a 
willing buyer would pay and a. willing seller accept. 
United States v. Smith, 355 F. 2d 807 (C.A. 5, 1966), 
a federal condemnation case, declares (at p. 811): 


It is well settled that a mere offer, unaccepted, 
to buy’or sell is inadmissible to establish market 
value. Sharp v. United States, 1903, 191 US. 
341, 24 S. Ct. 114, 48 L. Ed. 211; Clarke v. Hot 
Springs Electric Light & Power Co., 10 Cir. 
1932, 55 F. 2d 612, 616, cert. den. 287 U.S. 619, 
53 S. Ct. 19, 77 L. Ed. 537; Atlantic Coast Line 
R. Co. v. United States, 5 Cir. 1943, 132 F. 2d 
959, 963; United States v. Dillman, 5 Cir. 1944, 
146 F. 2d 572, 575, cert. den. 325 U.S. 870, 65 
S. Ct. 1409, 89 L. Ed. 1989; Bank of Edenton 
v. United States, 4 Cir. 1945, 152 F. 2d 251, 
253; St. Joe Paper Co. v. United States, 5 Cir. 
1946, 155 F. 2d 93, 98; United States v. Playa 
De Flor Land & Improvement Co., 5 Cir. 1947, 
160 F. 2d 131, 136; Jayson v. United States, 5 
Cir. 1961, 294 F. 2d 808, 810. See, also, Annota- 
tion, 7 A.L.R. 2d 781. 

This established body of federal law cannot, we sub- 

mit, be ignored. 

3. The full bench of this Court should pass upon the 
issues here decided.—The problem discussed in this 
case is basic and likely to arise in almost every acqui- 
sition of property for public use in the District of 
Columbia, whether for federal or local purposes. The 
departures of the present decision from established 
principles affect not merely the conduct of condemna- 
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tion trials but, perhaps of greater importance, the. 
conduct of negotiations looking toward amicable set- 
tlement of valuation disputes. All federal agencies 
involved in land acquisition have intensive and con- 
tinuing programs to promote the settlement of land 
acquisition matters whenever possible. The vast ma- 
jority of private land needed for public projects is 
being acquired by actual purchase and settlement. This 
is done by offers submitted by landowners to the 
acquiring agency. The agency then accepts or rejects 
them. 

By this opinion, an offer submitted by landowners 
to avoid litigation over the value of land already con- 
demned was used as evidence against the Wmieet f2A, 
yates. The effect of this decision would be to inhibit 
settlements, to encourage agencies to file condemna- 
tion proceedings on lands needed for projects and to 
leave it to the courts to determine values. 

Moreover, the authority to settle all condemnation 
cases is vested in the Attorney General. That author- 
ity has been delegated to subordinates, depending upon 
the amount involved. See 28 C.F.R. secs. 0.160-0.172. 
The court in the present case has undertaken to base 
its decision in part upon whether it thinks the 
Department of Justice should have accepted the offer 
of settlement. It is plainly thereby usurping the func- 
tion of the Attorney General and his delegees. The 
only protection against this decision appears to be a 
general regulation declaring: “We will not accept 
offers of settlements by condemnees.” We submit 
that only the full bench of this Circuit should declare 
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that the law so restricts the sensible administration 
of land acquisition programs. 


CONCLUSION 


For the foregoing reasons, this petition for rehear- 
ing should be granted and, we suggest, sueh rehearing 
should be had by the full bench of this Circuit. 

Respectfully submitted. 

Haroip S. Harrison, 
Acting Assistant Attorney General. 
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